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PURCHASE BANK STOCK OFFICER 


The president, other officer director, bank has knowledge 
approaching event, such merger with another banking 
institution which will enhance the value the stock his bank. 
Without disclosing the information which has negotiates with 
one the bank’s stockholders and purchases his stock agreed 
price. The event which the president had mind occurs and the 
value the stock substantially The stockholder, realizing 
that has made bad bargain, brings action have the contract 
set aside. such relief? Or, will the courts permit 
the officer director, the case may be, retain the stock and 
keep the profits which has made the transaction? 

recent case this kind was held that the stockholder was 
entitled relief, that the officer who purchased the stock was 
under obligation divulge his inside information, and that 
was entitled hold the profits the transaction. 

The case question Connolly Shannon, 147 Atl. Rep. 234, 
decided the Court Chancery New Jersey September 24. 

The facts this case showed that the plaintiff, Connolly, was 
director the Mercantile Trust Company Jersey City, and 
owned sixty shares the capital stock that company. The de- 
fendant, Shannon, was president the trust company. was also 
director and chairman the executive committee the board 
directors. 

his bill complaint the plaintiff alleged that the defendant 
had knowledge that negotiations were foot which were practically 
certain result merger the Mercantile Trust Company with 
the Commercial Trust Company the basis value least 
$2,500 for each share stock the Trust Company. 
Without informing the plaintiff these facts, the defendant offered 
purchase fifty shares the plaintiff’s stock $1,400 per share 
and the plaintiff, being unaware the intended merger, accepted 
the offer. 

The proposed merger was subsequently effected basis which 
gave each stockholder the Mercantile Trust Company for each 
share stock held him $1,397.73 cash and eight shares the 
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stock the Commercial Trust Company market value $220 
per share. 

other words the defendant paid the plaintiff $70,000 for his 
fifty shares; subsequently received $69,886.50 cash and four 
hundred shares the Commercial Trust Company having market 
value $88,000. 

The plaintiff brought this action have the contract set aside, 
offering repay the money which had received from the de- 
fendant and asking that the defendant directed turn over 
the plaintiff what had received exchange for the fifty shares. 

The defendant moved strike out the bill complaint the 
ground that the facts set forth stated cause action. The de- 
fendant’s contention was that, even the plaintiff could prove the 
facts alleged his complaint, would not entitled judgment 
against the defendant. The court held that the defendant’s con- 
tention was correct and the suit was accordingly dismissed. 

The decisions this question are not but the decision 
the present case follows the majority rule. The following para- 
graphs are quoted from the court’s opinion: 


decision this motion controlled the decision 
the Court Errors and Appeals Crowell Jackson, 
Law, 656, 426, 427. was there held: 

director the treasurer corporation not, because 
his office, duty bound disclose individual stockholder, 
before purchasing his stock, that which may know the real 
condition the corporation affecting the value that stock. 
some extent, trustee for the stockholders body respect 
the property and business the corporation, but does not sustain 
that relation individual stockholders with respect their several 
holdings stock, over which has not control.’ 

seem two distinct lines authorities the point 
involved this motion; that is, whether not officer and director 
corporation such fiduciary relation toward individual 
stockholders make the duty such officer and director 
disclose individual stockholder, before purchasing his stock, 
that which may know the real conditions the corporation 
affecting the value that stock. The majority view, apparently, 
that adopted the Court Errors and Appeals Crowell 
Jackson, supra, which holds that does not occupy such fiduciary 
relation. The minority view that expressed Oliver Oliver, 
118 Ga. 362, 232, cited counsel for the complainant, and 
which holds that such fiduciary relation does exist.’’ 


The following statement this question quoted from 14a 
Corpus Juris 128: ‘‘The authorities agree that director not 
precluded virtue his position from purchasing securing 
option purchase the shares individual stockholder; that the 
stockholder not entitled arbitrarily rescind the sale regardless 
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the facts and and that where director officer 
misrepresents material facts peculiarly within his knowledge 
corporate officer and the stockholder relies thereon, the contract may 
rescinded, damages for the fraud may recovered. They are 
conflict, however, whether the director officer may deal 
freely with the stockholder stranger might whether 
subject the rules governing persons occupying fiduciary positions. 


some jurisdictions the rule that director officer 
trustee for the stockholders deemed limited the manage- 
ment the general corporate affairs and not extend dealings 
with the individual share owner respect his shares stock. 
these jurisdictions director free purchase shares 
from stockholder without divulging information which may have 
affecting the value the stock, unless special facts exist imposing 
the duty disclosure. 

other jurisdictions the relation director officer 
individual stockholder respect his shares deemed fiduciary 
make fraudulent for him purchase from stockholder 
without disclosing facts within his knowledge concerning the corpor- 
ate affairs which affect the selling price the stock. jurisdictions 
where this rule obtains purchase shares managing officer 
from individual stockholder presumptively fraudulent and 
voidable, and the burden cast the officer rebut the presumption 
affirmative showing that the purchase was fairly made for value, 
or, for less, upon full disclosure all the facts bearing thereon 
which were known the officer and unknown the 


The states which officer director permitted retain 
the profits which makes transaction this kind are listed 
follows Corpus Juris: Arizona, Idaho, Illinois, Indiana, Louisiana, 
Michigan, Minnesota, New York, Tennessee, Utah and Washington. 
The states which hold the contrary rule are Georgia, Iowa, Kansas, 
Nebraska Wisconsin. 

The reason for the rule which denies the right the director 
stockholder retain the profits made the result information 
which does not divulge the party with whom dealing 
this kind stated follows Dawson National Life 
Insurance Co., 176 Iowa 362, 157 Rep. 929: ‘‘There 
something wrong any rule which will enable director legally 
his position obtain for himself alone profits all have won. 
stockholder would urge his choice director that might have such 
opportunity. That director managing officer might thus 
serve his selfish purposes the detriment stockholders would tend 
strongly discourage stock investments and menace the 
efficient management the business corporations. The debate 
whether technically fiduciary relation exists may and doubtless 
will on, but knowledge the law not required enable one 
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appreciate the moral wrong perpetrated officer 
profiting the ignorance stockholder means knowledge 
acquired virtue his position. ... Power akin that 
attorney, priest, agent, copartner conferred the directors 
and officers those selecting them manage corporate affairs. 
Not that they have control the shares the stockholders, but for 
that they control nearly everything affecting their value. The 
fiduciary obligation the stockholders body. Why not the 
component parts represented the shares? The relative position 
such inspire confidence, and experience has frequently demon- 
strated that actually Why should the law say, then, that 
does not, for that one not the trustee for the other, when this 


TRANSFER PROPERTY BANK MAKE GOOD 
EMBEZZLEMENT VALID 


deed executed woman bank make good part the 
bank’s loss through embezzlement her husband, where the bank 
makes promise that the husband will not prosecuted, valid 


and will not set aside. case this kind promise im- 
munity from prosecution made, the transaction becomes illegal and 
the deed will the court, Tramblay Hyde Park State 
Bank, Supreme Court Illinois, 168 Rep. The facts are set 
forth follows the opinion: 


had been for four five years cashier the appellee 
(defendant) bank. 

March 22, 1924, had through brokers engaged 
speculation the Board Trade, using the bank’s funds, and had 
lost more than $60,000 the bank’s money. Something occurred the 
bank the morning March 22, 1924, which caused Tramblay 
suspect was caught. left the bank, went his home, and 
his wife his predicament, and that had embezzled the 
bank’s money. Mrs. Tramblay was ill bed the time with ‘flu’ 
and tonsilitis, and had temperature 103 degrees. was, 
course, shock her, she had never, far the evidence shows, 
had any knowledge suspicion that there was any difficulty 
dishonest conduct the part her husband the bank. After 
Tramblay had told his wife about the matter, called John 
Carroll, the president the bank, and asked him come out 
Tramblay’s residence. Carroll did so, accompanied John 
O’Connell, secretary the bank, and The latter 
testified then employed the bank floor man special 
officer. The three had talk with Tramblay the dining room 
the Tramblay home. was bed her room, and 


THE BANKING LAW JOURNAL 907 


they could hear her groaning and moaning. Tramblay indicated every 
evidence being greatly distressed and disturbed. told the 
president the bank that his amounted more than 
$60,000, and the course the talk spoke committing suicide. 

testified that asked Tramblay would what 
could toward making restitution. Tramblay said had nothing 
except their home; that had lost everything, but that would 
all could. Carroll told him would want him assist the bank 
getting the money from the people speculated) with, they had 
right speculate with bank officer. asked him was 
willing transfer their home, and Tramblay said would 
everything could make restitution. Carroll told him they could 
stay the house until they found place, and there would 
hurried action taken, and the bank would not harsh with them. 
Carroll went the door Mrs. Tramblay’s bedroom and talked with 
her. They discussed the transfer the house, and told her the 
bank would not hurry get possession; that she could take 
her own time; that did not know what the the case 
would be, except that expected the Tramblays make such recovery 
they could for the bank, and they both readily consented 
it. told her would have deed prepared and have sent out 
for her signature, and both said that would all right. took 
O’Connell back the bank with him, but left with Tram- 
blay, the latter was nervous condition and had spoken 

deed was prepared the bank and taken the Tramblay 
residence O’Connell the early afternoon the same day. 
was signed and acknowledged before O’Connell notary public, 
and was recorded the recorder’s office March 25, 1924. Carroll 
also testified that before left Tramblay’s house the morning 
asked both them they were willing sign the deed the 
home property, and both said ‘Yes.’ was about o’clock when 
Carroll was Tramblay’s house. did not know then that the 
title the property was Mrs. Tramblay, but afterwards learned 
was. Mrs. Tramblay was bed, groaning, when was there. She 
was prostrated the news her husband’s confession. Tramblay 
Carroll out there make whatever restitution was his power, 
and both Tramblay and his wife agreed what they could 
that line. Mrs. Tramblay was talked her from the 
doorway into her bedroom. was standing Carroll when 
talked with Mrs. Tramblay, and Carroll’s testimony. 

testified Carroll asked the Tramblays they would sign 
the deed the property, and Mrs. Tramblay said they would; that 
they would anything their power, and was understood the 
deed was prepared and brought them O’Connell. When 
O’Connell arrived with the deed, Tramblay told his wife that O’Con- 
nell was there with the deed the property, and asked she would 
sign it. She said, ‘Yes.’ O’Connell asked Tramblay procure pen 
and ink. Tramblay took the deed his wife’s room, and was followed 
the bedroom door O’Connell and Williamson, the latter 
whom was assistant general manager the insurance company that 
had previously issued fidelity bond for Tramblay, and who had 
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accompanied O’Connell Tramblay’s house. O’Connell asked Tram- 
blay get book for his wife place the paper on, she was 
lying bed. Tramblay procured book, and O’Connell took the deed 
Mrs. Tramblay. told her was deed the property, and she 
said, ‘‘All and signed it. O’Connell also testified read 
the words the acknowledgment the deed, and asked Mrs, Tram- 
blay was her free will. She replied was. then took the 
instrument the dining room table, signed the acknowledgment 
notary, and left the house. 

asked the morning Carroll the Tramblay 
residence, O’Connell said did not know what they were going 
for; that Carroll said Tramblay had telephoned, asking him come 
out and see him important business. When they arrived, Tram- 
blay .took them into the dining room and made confession 
his embezzlement. After the confession, they went the bedroom door 
Mrs. Tramblay’s room, and they talked about giving deed 
the property. She said she would sign it. The deed was signed 
Mrs. Tramblay about 1:30 their first visit the Tram- 
blay residence, they were not there over half hour, and when 
O’Connell returned with the deed the afternoon was not there 
more than minutes. Neither appellant (Mrs. Tramblay) nor 
any her witnesses testified that there was any promise made 
immunity from prosecution for her husband she signed the deed. 
That subject was not 


Sometime after the execution the deed the plaintiff she 
brought this action have set aside the ground that she signed 
involuntarily and under duress for the purpose preventing 
the prosecution her husband for his wrongdoing. 

holding that there was evidence any promise immunity 
the part the bank officials, that the transaction was legal, and 
that the deed should not set aside, the court said: 


Mauss, Ohio Dec. (Reprint) 701, was first decided 
the superior court Cincinnati, and was appealed the district 
court, where was affirmed. The appeal case reported Ohio 
Dec. (Reprint) 215. The decision was Judge Harmon the 
superior court. After the Bayley Case, Eng. 
Ir. App. 200,) Judge Harmon said: ‘An unlawful agreement 
not presumed. must proved—not necessarily contract 
excess terms, but the must fairly satisfy the court 
that such was the mutual intent and understanding. certainly 
not agreement stifle criminal prosecution for one party make 
restitution, actuated partly entirely the hope that the other 
party will refrain from prosecution, nor for the other party accept 
restitution receiving not prosecute. Probably 
guilty person ever acted without such hope, and injured 
person, unless especially severe, ever received amends without more 
less willingness show mercy. But there are elements 
agreement such cases. There meeting minds. What 
agreed upon perfectly lawful transaction—the payment, without 


q 
4 


THE BANKING LAW JOURNAL 909 


suit, what court equity without reference criminal prosecu- 
tion, would order paid. Failure prosecute must one the 
things upon which the transaction mutually based. this case there 
evidence whatever any request promise, much less agreement, 
forbear That well expresses our view that take 
the liberty incorporating part our opinion. 

not unlawful for the owner property which has been 
stolen embezzled receive from the criminal payment part 
payment for the money property taken, but the owner the 
property makes agreement not prosecute the criminal, restitu- 
tion made, that makes the agreement unlawful, and paper executed, 
whether deed note, under such agreement, not enforceable. 
Lomax Colorado Nat. Bank, Colo. 229, 104 85; Roth 
Holmes, (Tenn. Ch. App.) 699; National Bank Savannah 
All A.) 260 370; Lefebvre Dutruit, Wis. 326, 
149, Am. Rep. 833. 

doubt that appellant was greatly distressed over the 
information her husband’s crime, but that she knew what she was 
doing when she signed the deed seems clear from the proof, and 
that promise intimation was made that, she signed it, her 
husband would not prosecuted the bank. conclude that 
appellant did not prove her bill. may be, and probably was, true 
that appellant and her husband thought, they made partial restitu- 
tion, there would prosecution. said Judge Harmon: 
‘Probably guilty person ever acted without such hope, and 
injured person, unless especially severe, ever received amends with- 
out more less willingness show mercy. But there are elements 
agreement such cases. There meeting minds.’ 

contends appellee estopped. She testified that ap- 
proximately year after the deed was made some one came her 
house look the property. Assuming that the bank sent 
party, she called Carroll, its president, and asked what meant 
sending some one look her property. Carroll replied had 
nothing with it, and she said she wanted distinct understanding 
that the bank was send one out there, and one came after 
that. She had occasion February, 1927, meet the bank’s attorney. 
She wanted letter from Carroll the parole board. March, 
1927, she had talk with the bank’s attorney with reference 
conversation with the bank’s vice president Chicago. The bank’s 
attorney wrote her March 1927, see Carroll once regard 
the letter the parole board. appears that Mr. Stein, who 
was suspected being mixed with appellant’s husband’s specula- 
tions, sued the bank for $100,000 damages, and the bank wanted her 
co-operation securing its dismissal. The suit was dismissed, and 
appellant notified the bank’s attorney it. The bank’s attorney 
called appellant, and told her had orders from Mr. Fox, who 
was vice president, have her sign deed, and that would advise 
her it, she knew about the letter the board, evidently 
meaning the letter Carroll the board paroles. Appellant told 
the bank’s attorney that she did not see how she could it. The 
paper she was requested sign stated that she and her husband 
had executed deed her property the 22d day March, 1924; 
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that she had remained possession through the courtesy the bank 
without the payment rent, tenant sufferance, and confirming 
the execution and delivery the warranty deed made March 22. 
the paper appellant further agreed with the bank hold the 
premises tenant sufferance, and vacate and deliver possession 
immediately demand. Appellant never signed the paper. 
husband was sent the penitentiary January, 1926, but whether the 
bank was responsible for does not appear. applied for parole 
later on, and the letter from Carroll was desired assist him 
securing his parole. The letter was never written, but her husband 
was paroled December, 1927. Appellant’s contention estoppel 
based the claim that the bank had admitted the deed March 
22, 1924, was invalid seeking have appellant ratify it, and 
acknowledge she was tenant the bank sufferance. Nothing 
that the bank did caused appellant any way change her position 
her disadvantage and there element estoppel the case. 
Neither there any laches which will affect the right appellee 
assertion its claim the property. 

case unfortunate for appellant, but the misfortune was the 
result her husband’s crime. The evidence shows she knowingly 
and voluntarily executed the deed partial restitution. The premises 
were her home and were valued $9,000 $10,000. Her husband’s 
embezzlement, his own admission, was over $60,000. promises 


were made appellant immunity for her husband she signed 
the deed. She admits that herself.’’ 


HOLDER DUE COURSE TRADE ACCEPTANCE TAKEN 
FROM FOREIGN CORPORATION 


Section 110 the New York Corporation 
foreign corporations, doing business the state without first obtain- 
ing certificate authority, from maintaining legal actions the 
state. The statute provides that applies not only foreign cor- 
porations, but also ‘‘to any assignee such foreign corporation and 
any person claiming under such foreign stock 

recent decision the New York Supreme Court was held 
that this statute does not apply the holder due course 
trade acceptance, even though such holder due course received the 
trade acceptance, from foreign corporation which was doing business 
New York state without authority. The case ‘Allison Hill Trust 
Company Sarandrea, 236 Supp. 265. appeared that the 
trade acceptance question was drawn the defendant Walter 
Company, Inc., foreign stock corporation, and was accepted 
the defendant. The acceptance was given the defendant for 
goods sold him the Schell Company. The plaintiff trust company 
discounted the trade acceptance before maturity and was alleged 
that the trust company was holder due course. 
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appeared that the Schell Company had not secured certificate 
authorizing business New York. The court held that, from 
the evidence presented, was doubtful whether the Schell Company 
was doing business New York within the meaning the statute 
referred to. But, for the purpose determining the rights 
holder due course, the court assumed that the Schell Company 
was doing business. held that, even though such were the fact, 
the plaintiff would still entitled recover the trade acceptance. 
The following paragraphs are quoted from the court’s opinion: 


this assumption have the question whether this defense 
available against the plaintiff bank, holder due course, 
because under section 110 the Stock Corporation Law the Schell 
Company and all persons claiming under would prohibited from 
maintaining action the trade acceptance question; while 
under section the Negotiable Instruments Law, the plaintiff 
holds free from any defense which might available the de- 
fendant against the Schell Company. 

the two sections together, there apparent conflict 
laws. The question is: the words ‘all persons claiming under 

such include holder due course? have been 
unable find any authoritative case directly and comprehensively 
point. 

Halsey Henry Jewett Co., 190 231, 235, 
25, 123 Am. St. Rep. 546, there dictum the effect that 
such defense would not good negotiable paper taken 
good faith from the corporation before maturity, but that was case 
under section 181 the Tax Law, which prohibited foreign cor- 
poration doing business the state which had not paid the tax there- 
provided. The denial the right maintain action did not 
words apply any one except the corporation itself. The court 
held that did apply its assigns, who could better position 
than the assignor, but would not apply holder due course. 
The case not directly point, but shows the trend judicial 
thought that regard. 

Commercial Co. Blitz, App. Div. 17, 115 
402, contains intimation that holder due course 
would hold free from any defense under section the General 
Corporation Law (repealed and subject matter re-enacted section 
110 Stock Corporation Law), but the opinion was obiter; the 
question not being squarely before the court. While probably 
not authority the question, likewise emphasizes the disposi- 
tion the courts sustain paper held due course. 

general and well-settled rule favor negotiable paper 
that innocent purchaser for value, before maturity, unaffected 
the fact that the consideration was illegal, and the note void and 
unenforceable one having notice the facts. the illegality 
the consideration results from statute merely prohibiting business, 

but does not declare note bill based upon such prohibited 
transaction absolutely null and void, bona fide holder such 
paper will Lauter Jarvis-Conklin Mortgage Trust 
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Co. (C. A.) 894, 895. This case was under Tennessee 
statute which did not expressly impliedly declare note made 
the course of*such business void the hands innocent 
holder for value. merely prohibited the offending corporation 
from maintaining the action. 

the exception those cases which the statute has 
declared notes void, may laid down ‘broad general principle, 
that whenever one two innocent persons must suffer the acts 
third, who has enabled such third person occasion the loss 
must sustain Vallett Parker, Wend. 615, 620. 

all-important the commercial world that courts not 
advance the Legislature rendering negotiable paper void 
the hands innocent endorsee. Wherever the statutes declare 
notes void, they are, and must so, the hands every holder.’ 
Id. 

cited Corp. Juris, 772, was held that, negotiable note 
given foreign corporation transaction which illegal because 
the corporation’s failure comply with the conditions precedent 
the right business prescribed statute, the illegality cannot 
set against bona fide purchaser for value, and the words 
‘or its assigns’ not include the holder due course. However 
the North Dakota statute did not include ‘all persons claiming under 
such corporation.’ 

Williams Cheney, Gray (Mass.) 215, was held that 
note for premium insurance given foreign insurance com- 
pany, which had not complied with statute necessary its right 
business the state (Massachusetts), was void their hands, 
but valid the hands holder due course, even though the 
company had canceled the policy. 

State Bank Chicago Holland, 103 Tex. 266, 270, 126 
564, 565, the court, quoting from Daniel Negotiable Instru- 
ments, par. 197, said: ‘There is, however, one exception this rule: 
That when statute, expressly necessary implication, declares 
the instrument absolutely void, gathers vitality its circula- 
tion respect the parties executing it, though even upon such 
instruments endorser may ... liable.’ 

MeMann Walker, Colo. 261, 1055 was said: 
‘The plaintiffs were manner connected with the original trans- 
and they violated law purchasing the note from the 
payee. 

Katz Herrick, Idaho 873, 877, the court said: 
‘By the weight authority, negotiable note ... given 
foreign corporation transaction which illegal because the 
corporation’s failure comply with the conditions precedent the 
right business, the illegality’ the note ‘may set 
against holder the note who has not paid value, who 
purchased with notice, but not against bona fide purchaser for 
value without notice.’ 

contrary doctrine was held First National Bank Massilon 
Coughron (Tenn.) 1112, the Court Chancery Ap- 
peals, 1899, where note was given Illinois corporation 


q 
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part payment separator, the title which was the vendor until 
the note should paid, where the corporation had not complied with 
the statutes Tennessee, which prescribed the terms which 
business the state. was held that the note was void 
the hands innocent purchaser for value. The last case only 
shows that the decisions have not all been harmony, even the 
state Tennessee. See Edwards Hambly Fruit Products Co., 
133 Tenn. 142, 180 163. 

history the law exempting holders due course nego- 
tiable paper from defenses otherwise available important. was 
quite succintly set forth Andrews, J., Knox Eden Musee 
American Co., 148 441, 453, 988, 991 (31 
779, Am. St. Rep. 700) follows: 

rigid rule the common law which prohibited the assign- 
ment choses action was, England, early day, relaxed 
some extent conform the usages merchants and the neces- 
sities commerce, and length, the aid statutes and judicial 
decisions, bills exchange and promissory notes were completely 
taken out its influence, and they came have distinct attributes 
and qualities not pertaining any other form contract. They 
were not only made transferable delivery and suable the name 
the transferee, but contrary the general rule the common 
law, ‘‘honest asquisition’’ for value was held give the transferee 
new and original title, wholly independent that the prior holder, 
and subject infirmity which affected the paper his hands. 
The real owner, who had been despoiled the paper robbery 
theft, who had lost without negligence, was concluded from re- 
claiming it, and the maker, although had been defrauded into ex- 
ecuting it, could not heard allege the fraud defense against 
bona fide holder. And the transferee, although may have been 
negligent taking nevertheless, unless acted mala fide, 
his title, according the doctrine now settled, will prevail. These 
familiar but arbitrary principles applicable commercial paper, 
originating commercial policy, the encouragement trade, the 
convenience having some representative money readily convertible 
and commanding confidence, while they operate many with 
great severity upon the rights innocent persons, have contributed 
greatly stimulate commerce and advance the prosperity states.’ 

doctrine contained the above quotation has been reiterated 
many subsequent decisions, and the tendency has been strengthen 
rather than otherwise. has become almost religion com- 
merce and commercial law, such figure speech may per- 
mitted. 

view these rigid provisions and interpretations, and the 
reasons upon which they are founded, hesitate believe that the 
Legislature ever intended include holders due course, when 
they use the words, ‘This prohibition shall also apply any assignee 
such foreign stock corporation and any claiming under 

Such foreign stock corporation.’ 

“Tt may asked, whom did they refer what did they mean, 
not holders due course? The answer that there are other pos- 
sible holders than payees, assignees, and indorsees due course; 
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for instance, receivers, indorsees with notice, and others coming law- 
fully into the ownership such paper. 

claims under the original holder the paper. According the 
opinion Knox Eden Musee American Co., supra, the honest 
for value gives ‘‘the transferee new and original title, 
wholly independent that the prior this correct 
doctrine, and, although obiter, believe is, then the plaintiff does 
not the note question claiming under the Schell Company, 
but new and original title its own. 

another view, may said that holds claiming under 
the defendant maker himself. Under section 110 the Negotiable 
Instruments Law, the maker negotiable instrument, making it, 
engages that will pay according its tenor, and admits the ex- 
istence the payee and his then capacity indorse. 

section, according the doctrine would seem 
preclude the defendant herein from interposing his defense against 
the plaintiff. Having admitted the capacity the Schell Company 
indorse, and thus induced the plaintiff part with value for it, 
how heard say that, reason the failure the 
Schell Company comply with statute, the plaintiff could not be- 
holder the paper due course? Edwards Hambly Fruit 
Products Co., 133 Tenn. 142, 180 163. 

would the effect such holding? would that 
every bank discounting such paper corporation would put 
its inquiry whether that corporation was doing business 
the state where the instrument was given, the contract which 
based was made, within the meaning such law, and, so, 
whether had complied with the laws that state regard the 
transaction such business. ease like the instant one they 
would have decide their peril close question law and fact, 
refuse discount all paper that kind. could not have been the 
legislative intent produce result with the require- 
ments business and the policy the law. 

must therefore hold that, whether not the Schell Company 
was doing business this state, Within the meaning the statute 
question, that fact not available defense this 


AGREEMENT THAT NOTE MAY PAID MERCHANDISE 


verbal agreement between the parties note, payable 
the effect that the note may paid merchandise in- 
valid and cannot The holder note entitled 
collect the note money spite any such agreement. This was 
held the Supreme Court Oklahoma the recent case Sum- 
merall Covington Bros. Farm Loan 280 Pac. 
Rep. 584. 

The plaintiff brought this action against the defendant, 
recover the sum $86.45, with interest and attorney’s fees 
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promissory note. The defendant admitted the execution the note 
but pleaded, defense, that after the delivery the note entered 
into agreement with the plaintiff that the plaintiff was accept 
five automobile casings full payment. further alleged that 
tendered the casings the plaintiff, that the plaintiff refused accept 
them, and that later two the casings were stolen. therefore 
prayed that allowed the sum $44.96, the value the stolen 
casings, credit the note. 

Upon the trial the defendant was given credit for the $44.96 and 
verdict for the balance was rendered against him. Upon appeal the 
lower court was reversed and judgment was rendered the plaintiff’s 
favor for the full amount the note, the court saying: 


answer pleaded defense cause action. 
Defendant agreed pay the note money, and not the delivery 
automobile This agreement could not modified 
unexecuted oral agreement, made between plaintiff’s agent and de- 
fendant, that payment might made automobile casings. Section 
Bense al., Kan. 294, 146 363; Shuey Adair, Wash. 188, 
National Life Assurance Co., Colo. 508, 113 524; Van Fossan 


Gibbs al., Kan. 866, 174; Damon Bar, Mich. 262, 


PROVISION PRECLUDING GUARANTOR FROM SETTING 
DEFENSE 


provision contract guaranty that the guarantor has 
defense action the guaranty invalid. Such provision 
void against public policy that attempts preclude person 
from asserting remedy the courts. provision this kind, 
however, does not invalidate contract guaranty. The guarantor 
remains liable his contract spite the invalidity the pro- 
vision. This was decided the United States Cireuit Court Ap- 
peals the case Nye Chase National Bank, Fed. Rep. (2d) 
435. 

this case appeared that the Mechanics’ Metals National 
Bank made loans upon promissory notes the American Range 
Foundry Company, which loans were guaranteed the defendants. 
The guaranty contained the following language: ‘‘And declare 
and covenant with the said Mechanics Metals National Bank the 
City New York, its successors assigns, that have defense 
whatever any action, suit proceeding law, otherwise, that 
may instituted this 

Subsequently the plaintiff bank, having the meantime taken over 
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all the assets the Mechanics’ Metals National Bank, brought 
action this contract guaranty. 

One the defenses was that since the clause quoted operated 
deprive the defendant asserting defense the courts was 
void. The court agreed with this contention but held that the de- 
fendants were liable the contract guaranty nevertheless. 
other words the court eliminated the objectionable clause 
the contract the clause had not been there. 
holding the defendants liable the court said: 


one question remains, and that whether the guaranty 
unenforceable being contrary public policy. have examined 
the cases upon which counsel for appellants (defendant guarantors) 
rely, and find they not support this defense. Here was contract 
that disclosed valid consideration for valid promise repay the 
loans which should made the foundry company, and the plaintiff’s 
recovery was not dependent connected with any illegal transac- 
tion matter. was not essential for the bank prove any fact 
except the loans evidenced the notes and nonpayment the same. 
The proofs rendered the defendants fully liable. The stipulation pre- 
eluding defense was invalid, but was wholly unnecessary plain- 
tiff’s case, and without the obligation repayment was completely 
made out. such the valid provisions the contract are 
separate and may Clark Contracts, pp. 471, 472. The 
text 502, 503, correctly states the rule liability, fol- 
lows: ‘An agreement will enforced, even incidentally 
indirectly connected with illegal transaction, provided sup- 
ported independent consideration, plaintiff will not require 
the aid the illegal transaction make out his case. But plaintiff 
establishing his case compelled resort the illegal contract 
recovery can had.’ 

rely some the cases there cited. Among them 
MeMullen Hoffman, 174 639, Ct. 839, Ed. 1117, 
where two parties made collusive bids for work, agreeing 
share the losses and profits the successful bidder, and, suit 
one against the other for profits, was held could not prevail, 
was required show illegal undertaking. Hazelton 
Sheckels, 202 71, Ct. 567, Ed. 939, Ann. Cas. 217, 
contract deliver property, part the consideration for which 
was services procuring legislation and sale the United States, 
was held void against policy. Guaranty Trust 
Safe-Deposit Co. Green Cove Railroad Co., 189 Ct. 
512, Ed. 116, was held clause deed trust providing 
exclusive mode sale was restrictive judicial remedy and jurisdic- 
tion and was invalid, but was not held prevent enforcement 
the lien. obvious the above and other like cases furnish sup- 
port for appellants’ contention. 

are right their position that agreements and statutes 
designed prevent remedy the Federal courts are invalid. Terral 
Burke Const. Co., 257 529, Ct. 188, Ed. 352, 
186; Hanover Fire Ins. Co. Harding, 272 517, 


. 
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457; Williston Contracts, vol. 1725. But does not follow that 
the rights the contracting parties are affected stipulation 
law that applies only remedy. preserved contract when 
the consideration and the promise given for are susceptible proof 
independent the invalid remedial clauses. 

this case the stipulation may simply eliminated, 
leaving the contract unimpaired. The object was doubtless make 
the bank’s demand more secure. But the plaintiff’s cause action 
was established without reference the stipulation. Nothing was 
requisite with regard the trial but ignore ineffectual. 
Besides, full opportunity defense the merits was open the 
defendants, and they availed themselves it.’’ 


Banking Decisions 


this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


RIGHT SURETY FIDELITY BOND 
RECOUP LOSS FROM BANK 


Louisville Trust Co. Royal Indemnity Co., Court Appeals 


manager the employ corporation deposited his in- 
dividual checks payable the corporation and withdrew 
and used the proceeds. The surety the employee’s fidelity bond 
made good the loss the corporation. was held that the surety 
company was not entitled subrogated any rights which the 
corporation might have had against the bank and that consequently 
the surety company could not recover from the bank the amount 
which had paid the corporation. 


Suit the Royal Indemnity Co. against the Louisville Trust Co. 
Judgment for plaintiff, and defendant appeals. and re- 
manded for new trial.. 

Marshall Bullitt, Leo Wolford, Lee Blackwell, Garnett 
Van Winkle, and Bruce Bullitt, all Louisville, for appellant. 

Woodward, Hamilton, Warfield Hobson and Henry Bedinger, 
all Louisville, for appellee. 


CLAY, J.—From July 19, 1920, July 1925, Sluder was 
employed the Credit Clearing House Adjustment Corporation the 
manager its Louisville branch. His fidelity manager was insured 
two bonds issued the Royal Indemnity Co. the Credit Clearing 
House Adjustment Corporation. manager the Louisville office, 
Sluder was instructed deposit checks the name the corporation 
the Citizens’ Union National Bank Louisville. This course 
followed until March 12, 1925, when began depositing his own 
the Louisville Trust Co. checks payable his employer and its 
clients. Between that day and July 1925, deposited numerous 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 170. 


918 


THE BANKING LAW JOURNAL 919 


checks aggregating $9,113.28. This money withdrew his per- 
sonal checks and used for his own purposes. Pursuant its contract 
the Royal Indemnity Co. paid the Credit Clearing House Adjust- 
ment Corporation the amount Sluder’s 
weeks later took from assignment its claim. 

Pleading the above facts, the Royal Indemnity Co. brought this suit 
against the Louisville Trust Co. recover the amount had been re- 
quired pay. trial before jury, the defendant declined in- 
troduce any evidence, and, the conclusion the evidence for plain- 
tiff, the court directed the jury return verdict its favor for the 
full amount sued for. From that judgment this appeal prosecuted. 

not regard the assignment taken some time after the in- 
demnity company had discharged its obligation adding anything 
the surety’s right action against the trust company. Godfrey 
Aleorn, 215 Ky. 465, 284 1094, 925. the eir- 
its case depends altogether the doctrine subrogation, 
which essentially creature equity, and called into play only 
when necessary bring about equitable adjustment between 
the parties. This not case where the surety company paying 
the principal’s debt subrogated the rights the obligee against 
the principal. Baker Fidelity Deposit Co. Maryland, Ky. 
Law Rep. 2196, 1025. Nor case where the surety 
trustee who paid the amount its principal’s default permitted 
follow the misappropriated trust fund and recover from bank the 
amount thereof which had been paid the bank with knowledge 
its trust character settlement personal debt which the trustee 
owed the bank. Farmers’ Traders’ Bank Shelbyville Fidelity 
Deposit Co. Maryland,.108 Ky. 384, 671, Ky. Law Rep. 
22. Nor case where the surety takes over the uncompleted con- 
tract its principal, and held subrogated all rights the 
principal preference the attaching creditors the principal. 
Illinois Surety Co. Mitchell, 177 Ky. 367, 197 844, 
1918A, 931. The case one between paid surety and the trust com- 
pany, whose negligence claimed caused the loss. must con- 
that the rule that makes the trust company liable the Credit 
Clearing House Adjustment Corporation, say the least, hard one. 

its beginning the doctrine was applied with respect the de- 
posits officers, guardians, and trustees, whose selection 
discharge the insured beneficiary cestui que trust had voice. 
now applied the agents subject all respects the 
will their principal. Under that rule the bank must look the 
sources the deposits all its depositors and see that the de- 
positor does not pay out money except the capacity which the 
money should have been deposited. Since the duty thus imposed will 
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operate poor check agent who has made his mind 
defraud his employer, would seem that the proximate cause the 
loss the dishonesty the agent rather than want care the 
part the bank. Therefore, between the employer and the bank, 


there much said favor the position that the loss should. 


fall the employer who selects unfaithful agent, and thus vouches 
for his integrity, rather than the bank whose officers many in- 
stances are called upon daily examine and keep account large 
number checks, duty which, say the least, operates severe 
strain ordinary care. Though the rule between the bank and the 
employer settled, yet, view its extreme harshness, are not 
inclined further and hold that the equities surety that has 
been paid bear the loss are superior those the bank that re- 
benefit from the transaction. Such has been our previous 
the subject (American Bonding Co. First National Bank 
Covington, Ky. Law Rep. 393, 190), and, upon re- 
consideration the question, see reason change our view. 
follows that appellant and not appellee was entitled peremptory 
instruction. 

Judgment reversed, and cause remanded for new trial consistent 
with this opinion. 


TRUST COMPANY NOT PERMITTED INVEST 
TRUST FUNDS SECURITIES 
OWNED 


Kelly First Minneapolis Trust Co., Supreme Court Minnesota, 
226 Rep. 696 


trust company buy from itself securities which 
owns for estate which holds trust. statute authoriz- 
ing trust company invest funds approved securities ‘‘either 
then held then specially procured it’’ does not refer 
securities owned the trust company. 


Action Margaret Kelly against the First Minneapolis Trust Co. 
From adverse judgment, defendant appeals. Affirmed. 

Kingman, Cross, Morley Cant and Junell, Dorsey, Oakley 
Driscoll, all Minneapolis (Cole Oehler, St. Paul, filed briefs 
friends the court), for appellant. 

Powell, Minneapolis, for respondent. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 391. 
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WILSON, J.—Defendant appealed from judgment. 
ment the facts unnecessary. The record presents the inquiry 
whether trust can buy from -itself securities, which 
owns, for estate which holds trust. 

common law this could not done. St. Paul Trust Co. 
Strong, Minn. 256. When the Strong Case was decided 
December, 1901, our Legislature had not changed the rule. was 
therein stated that, had the Legislature intended depart from the 
rule, resting principles and morals, would not let its 
intention rest upon implication, but would have expressly provided 
that investments might made trust companies securities ‘‘held 
and owned’’ such companies. the next session the Legislature, 
because the Strong Case, consideration this matter 
resulted the enactment Laws 1903, 70, changing the phrase- 
ology two sections the then existing law places. These 
changes were embraced restatement the two sections. One 
the changes authorized trust companies invest trust funds ap- 
proved securities ‘‘either then held then specially procured 
What did the Legislature mean the words ‘‘then held 
Gen. St. 1923, 7738. 

preceding section the statute used the word indicating 
that the word did not mean ownership. Gen. St. 1923, 7731. True, 
the word may used indicate ownership, may used in- 
actual possession. Most the property held trust com- 
pany held trust. The trust company possesses such property 
holds it, but does not own it. The word has very natural 
and usual reference such property. But the use such word 
limited such securities? 

are now urged hold that the Legislature intended use the 
word unrestricted sense, meaning ‘‘owned.’’ There 
some support that contention, yet there are obstacles. 

the Legislature had intended, why did not say un- 
doubtful language? had before the language this court the 
easily have expressly authorized investments securities ‘‘held 
them. did not that. used only the word ‘‘held.’’ 
Possibly sought brevity. Assuming that, the absence such cir- 
herein mentioned, this word might construed in- 
ownership, there are serious obstacles our here giving such 
construction the use the word. 

First, the subject-matter the legislative consideration embraced 
field wherein the use the word alone indicated intention not 
what the court had suggested the Strong Case necessary 
change the common-law rule. When statute which intended 
make innovation upon the common law susceptible more than 
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one construction, not construed altering the law 
further than the language the statute clearly and necessarily re- 
quires. This fundamental proposition arises out the rule that 
statutes derogation the common law are strictly construed. 
the situation before us, and the matter was before the Legislature, 
greater claim can made the appellant than that the Legisla- 
ture may have intended use the word ‘‘hold’’ including ownership. 
Perhaps the Legislature construed the Strong Case meaning that the 
trust companies could deal only trust securities, and used the word 
restricted sense, make the statute consistent with 
the declared law the Strong Case. 

Second, the statutory law regulating trust companies was enacted 
for the protection their patrons. stringent. The relaxation 
contended would rather fundamental departure. construe 
the intention the Legislature depart from thoroughly established 
doctrine the common law, especially when supported principles 
and morals, only when has clearly expressed such intention. All 
doubtful language must construed against the intention make 
such change. The and background legislation must 
taken into consideration arriving the intent the Legislature, 
and these sometimes diminish the some the primary rules 
construction which are discussed appellant’s brief. truly 
interpret statutes abrogating rules the common law, proper 
consider the conditions with reference the subject-matter that ex- 
isted when was adopted, the occasion and necessity for the law, 
and the causes which induced its enactment. seek ascertain the 
mischief and defect for which the common law did not provide and 
which the Legislature sought avoid, and also the remedy intended 
afforded and the reason therefor. this connection may 
consider what the legislator would have intended particular ques- 
tion, his attention. When the effect intended not clear, 
left doubt, these elements are important. Dunnell, Minn. Dig. 
8940. The rule requiring strict construction all statutes 
derogation the common law emphasized when the measure tends 
infringe upon previous policy. 

Trust companies are useful and necessary modern business. 
the Legislature had intended remove them from the operation the 
common-law rule here involved, would seemingly have done sub- 
ject some restrictions and limitations, instead treating them 
free from all human frailties which brought the common-law rule into 
existence, and which remains applicable individuals. Though cor- 
porations, trust companies are dominated human nature. Where 
the proper construction statute otherwise doubtful, arguments 
from possible injustice the interests common 
rights may considered. 


THE BANKING LAW JOURNAL 923 


The importance the question great. All can con- 
strue the law aecording our light. adhere our holding 
Bank Trust Co. (Minn.) 224 235. fhe law needs 
change, let them who made change it. 

Affirmed. 


BANK PRESIDENT MAY EMPLOY ATTORNEY 


Smith, Superintendent Banks, McKee, Supreme Court South 
Dakota, 226 Rep. 766 


Where bank has regularly retained attorney and there 
evidence the contrary will presumed that the president 
the bank has authority employ attorney bring action 
quiet the title lands which the bank interested. The 
bank will liable attorney employed such 
for the amount his fees. 


the state South Dakota, possession the property and 
the Citizens’ Bank Trust Co., Rapid City, D., for liquidation, 
against Maurice McKee, and the named defendant against the 
named plaintiff. From judgment for the named defendant and 
order denying new trial, the superintendent banks appeals. Affirmed. 

Buell Jones, Britton, and Williams Sweet, Rapid City, 
for appellant. 

Fellows, Rapid City, for respondent. 


BROWN, J.—Two were consolidated trial the court 
without jury, one which Smith superintendent banks sued 
note made McKee the Citizens’ Bank Trust Co., which 
McKee admitted making but claimed defense and counterclaim 
that the bank owed him for services, and the other McKee plain- 
tiff sued the bank for the same services. claimed that was em- 
ployed the bank commence and through quieting title 
action involving between 9,000 and 10,000 acres land, that suc- 
cessfully performed the services and rendered bill statement 
the bank for the reasonable value such services which there re- 
mained unpaid the sum $330.06, and from judgment for this 
amount and order denying new trial the superintendent banks 
appeals. 


similar decisions see Banking Law Journal Digest (Third 
Edition, 862. 
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appellant advances but two propositions First, that 
McKee’s employment was not made behalf the bank; and, second, 
that the president the bank, through whom McKee claimed was 
employed, had authority bind the bank the employment 
attorney, that such authority could only conferred the board 
directors, and such authority was attempted shown. 

think the trial court’s finding that was employed the 
bank well sustained the evidence. McKee testifigd that the presi- 
dent the bank came his office, and stated that the bank had 
bunch land Custer and Pennington Counties which was neces- 
sary quiet the title, delivered him number abstracts, stated 
that the land was the name one Van Sant and the action would 
have commenced Van Sant’s name plaintiff, that McKee 
asked was look Van Sant for his payment, and the president 
replied, ‘‘No,’’ that should the bank. 

appears that the time McKee was employed bring the 
quieting title action, Minnekota Land Co., corporation, had some in- 
terest the land, that this corporation and some its officers owed 
the bank over $30,000, and the bank expected when the title was 
quieted that sale the land part would made, from 
which expected paid what was owing Minnekota Land 
Co. and its officers. The president the bank was also secretary and 
treasurer Minnekota Land Co., and the argument advanced, that 
the action was really brought for the benefit Minnekota Land Co. 
instead the bank, but, have already stated, there was sufficient 
evidence sustain the finding the court that employment 
was behalf the bank, and cannot say that the preponderance 
the evidence against the court’s finding that effect. 

support the proposition that the president the bank had 
authority employ McKee this quieting title action the ab- 
sence resolution the board directors authorizing such em- 
ployment, appellant cites Bank Stone, 121 Cal. 202, 
634, and other cases. several these which was held that 
the president corporation had not, simply virtue his office, 
authority employ attorney, the corporation had regular at- 
torney its employ, and was held that view that fact would 
not presumed that officer thé corporation had authority, 
simply virtue his office, employ another attorney; and Pa- 
Bank Stone, supra, while was held that the president 
bank had officio power bind express contract for 
specific compensation attorney, the court expressly refrained 
from saying what might have been its conclusion, under all the facts 
and the case, had the action been one for the value 
the work and labor performed, and may observed that the char- 
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acter the employment that case was kind not usual the 
transaction banking business. The action was ‘‘for the purpose 
testing the question whether the bank directors should have 
charge the settlement the bank’s affairs instead the bank com- 
and that also the bank the time had regular 
retained attorneys. the present case, the character the employ- 
ment was within the ordinary business banks this part the 
country. Banks South Dakota frequently become interested real 
estate through loans made their and the perfecting 
titles, that indebtedness due them may realized out the real 
estate which such titles relate, incident banking business. 
therefore conclude that the employment bank attorney 
perform such work within the scope its ordinary business, and 
the absence other evidence the subject, should presumed 
that the bank president had authority employ attorney such 
379; Stablein Hutterische Gemeinde, 54, 177 810; 
Rogers Standard Life Co. (S. D.) 222 667. 
There conflict the evidence whether not $150 that 
was paid McKee was full payment for all his services this 
matter, but the trial finding that question supported 
evidence, and cannot say that there preponderance 
against it, and such finding must therefore sustained. 
The judgment and order appealed from are affirmed. 


ADMINISTRATRIX WITHDRAWING MONEY 
FROM SAVINGS BANK: CHARGEABLE 
WITH INTEREST 


Eddy’s Estate, Surrogate’s Court, 235 Supp. 455 


administrator’s duty deposit the funds the estate 
his hands trust company savings bank, and upon his 
failure chargeable with such interest would have 
been earned had the deposit been made. 

this administratrix withdrew money belonging 
estate from savings bank where was drawing per cent. in- 
terest and deposited checking account where did not draw 
interest. There did not appear any good reason for doing 
this. The administratrix was held chargeable with interest the 


similar decisions see Banking Law Journal Digest (Third 
Edition, 403. 
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rate per cent. per annum from the date which the money 
was withdrawn until the date the decree final settlement 
the estate. 


Proceeding for the final settlement the accounts Marion 
Ingalls, administratrix the estate Jane Ingles Eddy, deceased, 
which Melba Ingalls filed objections. Decree accordance with 

Parkhurst, for Marion Ingalls, administratrix. 

Melba Ingalls, claimant person. 

Lounsbury, Oneida, special guardian for infants. 


ALBERT DEVITT, District Attorney and Acting 
This the matter the final judicial settlement the accounts 
Marion Ingalls administratrix the estate Jane Ingles Eddy, 
deceased. 

appears that letters administration were issued this estate 
Marion Ingalls the 11th day June, 1928. June 21, 
1928, this administratrix drew out all the money remaining 
the Oneida Savings Banks the Mrs. Eddy, and deposited 
the same the Madison County Trust Deposit Co. This amount 
drawn out June 21st was $2,556.79. Previously, there had been 
drawn out and paid the undertaker, Fred Campbell, the sum 
$445 payment his funeral bill. addition the sum drawn 
from the savings bank, there was deposited the Madison County 
Trust Deposit Co. the sum $60, which was cash found Mrs. 
Eddy’s bankbook. This deposit was made the Madison County 
Trust Deposit Co. June 21, 1928, and was put checking ac- 
count where did not draw interest. There has been paid from this 
fund deposited, bills against the estate, including $100 the at- 
torney, Parkhurst, amounting the sum $705, leaving 
hand $2,356.79. There appears reason for drawing 
this money out the Oneida Savings Bank, where was drawing 
per cent. interest, and depositing the checking account, where 
did not draw interest. This money was drawn out days after the 
administratrix was appointed. The shortest time which she could 
possibly settle this estate was six months, and then only after she had 
published notice creditors present their claims. She did publish 
such notice, and the six months’ period expired December 22, 
1928. The administratrix could not compelled pay any 
until after such notice had expired, although she had the right pay 
claims sooner, and she should not for making such pay- 
ments she did, the only were the doctor, the nurse, and 
the necessary funeral expenses, ete. the administratrix 
sonal knowledge all these items, was only necessary for her 
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draw from the savings bank such amount would satisfy these 
claims, she desired pay them. The balance she should have kept 
deposit drawing interest the savings bank. 

the duty administrator deposit the money which may 
come into his hands trust company savings bank, and his 
failure negligence do, proper charge him with such 
interest would have been earned had the deposit been made. 
greater rate interest should charged, however, unless the ad- 
ministrator has been guilty misconduct. Matter Philp’s Estate, 
Hun, 341. 

The rule well settled that executors and administrators are 
chargeable with interest they have made use the money them- 
selves have been negligent not keeping the money invested 
render productive. Dunscomb Dunscomb, Johns. Ch. 
508, Am. Dee. 504; Brown Rickets, Johns. Ch. 303, Am. Dee. 
567; Kellett Rathbun, Paige, 102. 

The law exacts trustee fidelity his trust. guilty 
fraud the mismanagement the trust fund, guilty 
breach trust, may compelled pay interest. Price 
Holman, 135 124, 133, 124; Matter Woodbury’s 

faithful servant will not keep money ‘‘laid napkin,’’ but 
will deposit bank where will draw interest. Luke 19: 20-23; 
Mat. 25: 14-28. 

When breach duty for the representative let money lie 
idle which with reasonable diligence could have invested and 
ceived interest, should charged his accounting with the 
amount the interest. Shuttleworth Winter, 624; Matter 

Matter Clark’s Estate, Mise. Rep. 405, 722, 
administratrix’s attorney, the executor deposited the funds 
the estate bank that paid interest until about three months 
before the estate was settled, when the bank notified the executor 
would longer pay interest, and then immediately filed petition 
for the settlement his accounts. that case the court held that 
extra interest should charged against the executor. 

But the rule well settled that executor administrator 
chargeable with interest the exercise reasonable diligence 
interest could earned the estate funds. Matter McKay, 
Mise. Rep. 123, 725; Matter Babcock’s Estate (Sur.) 
554. 

the case Matter Sexton, Mise. Rep. 569, 115 
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973, cited the attorney for the administratrix, appears that the 
money kept the bank without interest was only the sum $279.37 
after paying bills amounting $13,224.91, and that the executor had 
told the contestant repeatedly that the money was the bank ready 
out any time demanded; this case the court held that the 
executor should not charged with interest. And executor not 
chargeable with interest checking account kept meet necessary 
current expenses. Matter Bielby’s Estate, Mise. Rep. 353, 155 
133. 

But the case bar there were current expenses and 
valid reason has been given the administratrix why this money 
should not have been left the Oneida Savings Bank drawing interest 
the rate per cent. 

executor administrator, who fails invest funds 
might should have done the exercise ordinary care and 
diligence with the assets, chargeable with interest thereon. 
Blauvelt Noyelles, Hun, 590; Matter Bradley’s Estate 

Therefore, the administratrix should charged with interest the 
rate per cent. per annum the sum $2,356.79 from the 21st 
day June, 1928, until the date the decree final settlement this 
estate. 

Let decree prepared accordance with the foregoing decision. 


SURVIVOR ENTITLED JOINT SAVINGS 
ACCOUNT 


Carlin’s Estate, Surrogate’s Court, Franklin County, 236 
Supp. 329 


person opened savings account the name himself 
Mrs. Mary Sessions,’’ his daughter. The passbook was stamped 
vivor Subsequently the depositor caused his daughter’s 
name crossed out and that his granddaughter substituted. 
Upon the death the depositor was held that the granddaughter 
was entitled the account. 


Proceeding for the judicial settlement the estate Edward 
Carlin deceased, involving claims Mary Sessions. ac- 
cordance with opinion. 


similar decisions see Banking Law Journal Digest (Third 
Edition) §355. 
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Handley, Malone, for Pombrio. 
William St. Mary, Malone, for Gertrude Cardinal. 

Fred Flanagan, Norfolk, for Mary Sessions and Della Boyea. 
Andrew Cooney, Malone, Special Guardian, for 
dinal Rowe. 


LAWRENCE, matters are submitted for determination 
judicial settlement. One the claim Mary Sessions, presented 
and rejected, and the other the title bank deposit. 

find that Edward Carlin died June 20, 1928. left will 
which gave his property equal shares daughter, Della 
Boyea, granddaughter, Gertrude Cardinal (now Pombrio), and 
granddaughter, Alice Cardinal (now Rowe). had another 
daughter, Mary Sessions, for whom made provision his 
will. this daughter who presents the claim above referred to. 
This claim covers period from November 1922, May 15, 1927. 
for services housekeeper; board for family; loss sale 
furniture taken home deceased; trips and from the home 
claimant the home deceased; bills paid, ete. The services 
housekeeper are charged per week. Board charged the 
rate per week. 

one time the bank deposit, referred to, was the name 
deceased and Mary Sessions, the claimant. This was changed, and 
the name the claimant was stricken off under direction de- 
ceased. 

The evidence does not seem definite enough which base any 
claim, except that under the circumstances believe Mary Sessions 
should allowed for services housekeeper for one period 
weeks per week and for another period weeks per 
week; all, the sum $246. 

Taking the matter the ownership the bank deposit the 
savings department the People’s Trust Company Malone, the 
original deposit was made the deceased December 12, 1924, and 
account opened the following form: Carlin Mrs. 
Mary Sessions,’’ and stamped upon the bank book was the following: 
either the survivor signature card was signed 
the deceased when the original deposit was made, and upon this 
appears each the statements. Later the deceased went the bank 
and instructed Miss Donahue, the interest teller charge deposits, 
strike off the name Mary Sessions and put the name Ger- 
trude Cardinal. This was done both the book and the and 
later Gertrude Cardinal Pombrio signed the 

June 20, 1928 (date death), Gertrude Cardinal Pombrio 
drew from the account $150, which left $2,121.41 deposit. Since 
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that time other sums have been drawn out executor and interest 
has been added, that present the balance deposit $1,935.70. 

The attorney for Gertrude Cardinal Pombrio claims that the de- 
posit stood date death belonged her absolutely. Other 
parties claim that the deposit does not conform the requirements 
the statute, and that the deposit belongs the estate. 

The question involved here has been the subject controversy 
many cases, and has resulted numerous decisions. The statutes 
governing banks, trust companies, and savings banks are substantially 
the same, except that the case savings banks added provision 
appears section 249 the Banking Law, the effect that the 
making the deposit ‘‘in such form’’ shall, the absence fraud 
undue influence, conclusive evidence any action proceeding 
which either such savings bank the surviving depositor 
party, the intention both depositors vest title such deposit 
and the additions thereto such survivor. not understand that 
the latter provision the statute should deprive the court making 
judicial determination cases where becomes necessary. 

judgment, what was done this case was substantial 
with the statute. The use the word ‘‘or’’ instead 
when with the stamped memorandum the bank 
book and the signature would not seem serious, and, ad- 
dition, the evidence clearly indicates that was the intention the 
decedent, when and after the name Mary Sessions was stricken off 
and the name Gertrude Cardinal was substituted, that the account 
should belong Gertrude Cardinal Pombrio, she should survive 
the decedent. 

therefore find that the bank belonged Gertrude Car- 
dinal Pombrio upon the death Edward Carlin. Decree may 
submitted above indicated. 


DEPOSITOR BONDS HELD PREFERRED 
CREDITOR INSOLVENT BANK 


Stults Gordon, Appellate Court Indiana, 167 Rep. 564 


The plaintiff delivered bank certain Liberty bonds and 
the bank agreed deliver the plaintiff upon sixty days’ 
notice bonds the same issue and amount. the following day 


similar decisions see Banking Law Journal Digest 
Edition) 132. 
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the bank sold the bonds and the proceeds were used augment 
the assets the bank. Subsequently the bank suspended business. 
When this occurred the bank did not have hand any bonds 
the issue received from the plaintiff. was held that the deposit 
the bonds constituted special deposit; that when the bank sold 
the bonds the proceeds arising from the sale became trust fund; 
that the plaintiff was entitled recover that amount preferred 
claim against the bank. 


Suit Frank Gordon, administrator the estate John 
Gordon, deceased, against Morris Stults, receiver the Studebaker 
Bank. for plaintiff, and defendant appeals. Affirmed. 
Wiecking and Simmons. Dailey Simmons, all Bluffton, 
for appellant. 

Eichhorn, Frank Gordon, and John Edris, all 
Bluffton, for appellee 


J.—The salient and undisputed facts this 
are follows: 1921 ‘‘the Studebaker Bluffton, received 
from John Gordon, theretofore patron and customer said bank, 
eertain Liberty bonds, the par value $8,700, and gave him 
written receipt therefor, and agreeing therein that the surrender 
such receipt after days’ written notice either party would 
deliver bonds the same issue and amount and would pay interest 
semi-annually the par value such bonds the rate three- 
quarters per cent. per annum, addition the rate interest 
payable the bonds. Said bank also received from other patrons like 
bonds the sum $14,200, for which issued like receipts. ‘‘The 
Studebaker Bank’’ was later reorganized the ‘‘Studabaker 
the latter bank receiving all the assets of, and assuming all obligations 
of, the former bank; the ‘‘Studabaker suspended business 
1927, and Morris Stults was thereafter appointed receiver thereof, 
and took possession all its assets. When the bank suspended busi- 
ness, neither owned nor had its possession any bonds the issues 
from Gordon, and such bonds have since come into its 
possession the possession the receiver. The next day after receiv- 
ing said bonds, the bank sold them for $7,748.88. The proceeds from 
the bonds were used augment assets the bank. The banks paid 
the interest Gordon agreed, but bonds any kind have ever 
been returned him and has never been paid anything therefor. 
filed his complaint herein asking that the said bonds other 
honds the same issue returned him, or, case that was not 
possible, that recover the value such bonds and that his claim 
deereed preferred claim and paid before the payment 
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general claims. The claim was allowed the sum $9,137.85 which 
appellant, receiver, was ordered pay before paying the general 
creditors the bank. 

From this decree the receiver appeals, and contends that the trans- 
action between Gordon and the bank was sale the bonds the 
bank, and that the court erred ordering the amount paid pre- 
ferred claim. 

Appellee has moved dismiss this appeal, and, support such 
motion, insists that the receiver has right appeal, The record 
discloses that, when appellant’s motion for new trial was overruled, 
prayed appeal this court, that the court granted such appeal 
and ordered appellant receiver give bond the sum $500 
with named surety which was approved the court, and that the 
receiver was given days for bill exception. The appeal was 
thereafter perfected term time appeal. thus appears and 
hold that appellant prosecuting this appeal leave court. 
deed might said appealing under the direction the 
Motion dismiss overruled. 

The bonds were left with the bank agreement 
return bonds the same issue and amount after days’ notice. 
may implied that the bank had the right use the bonds aug- 
ment its assets. such had not been the intention the parties, 
there would have been necessity for any notice before the owner 
was entitled have his bonds returned him. The bonds were not 
left with the bank deposit drawn Gordon his will. 
Like bonds were returned him upon the surrender the 
receipt after days’ notice. All obligations the bank Gordon 
would have been fully satisfied the same bonds bonds the same 
issue had been returned him. This constituted the bonds special 
deposit. The relation debtor and creditor did not exist. The true 
relation between the parties was that bailor and bailee. Tyler 
County State Bank Shivers (Tex. Civ. App.) 281 264. 

When the bank sold the bonds, the proceeds arising from such 
sale became trust fund, and Gordon was entitled recover the 
amount thereof preferred claim, if, and the extent that, 
sustained the burden proof tracing this money, either its 
original shape substituted form, into the money which came 
into the hands the receiver part the assets the bank. 
proof that the tort-feasor has mingled the trust funds with his 
own and made payments thereafter out the common fund, is, 
nothing else appearing, sufficient identification the remainder 
that fund coming into the hands the receiver, not exceeding the 
smallest amount the fund contained subsequent the commingling, 
trust property, under the legal presumption that regarded the 
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law and neither paid out the trust fund nor invested other 
property, but kept Brennan Tillinghast (C. A.) 
201 609, 613. same effect, see Leach Sanborn State Bank, 
203 Iowa, 401, 212 694, 900; Andrew Citizens’ 
State Bank, 203 Iowa, 345, 212 745, 906; 
Farmers’ Merchants’ Savings Bank Mt. Pleasant, 202 859, 
221 532, 910, and note page 914. 

trust fund established presumption arises that was 
retained the possession the trustee and came into the hands 
the receiver, and the burden upon the receiver overcome this pre- 
City New Hampton Leach, 201 Iowa, 316, 207 
348, 350. See, also, City Lincoln Morrison, Neb. 822, 
352; Importers’ Traders’ Nat. Bank Peters, 123 272, 
319; Southern Cotton Oil Co. Elliotte (C. A.) 218 
567. ‘‘If the proceeds the bonds went into the assets the bank 
its assets and increase the assets going into the hands 
the receiver, the claimants should have preference.’’ Leach 
Sanborn State Bank, supra.. 

The total amount bonds which the bank had received from 
patrons, including Gordon, and which issued receipts identical 
with the receipt issued appellee, was $22,900 and there was time 
after the receipt and sale such bonds, including the Gordon bonds, 
that the said bank and the receiver since his appointment have had 
less than $25,000 its possession. The proceeds derived from the 
sale the bonds were not dissipated. 

cannot agree with appellant his contention that the pro- 
vision the contract that the bank ‘‘will deliver bonds the same 
issue and amount’’ renders the transaction sale and not bail- 
ment, for the reason that bonds other than the identical bonds received 
might under the contract returned. not necessary case 
this kind that the contract provide for the return the identical 
bonds described the contract, order render the transaction 
one bailment. agreement return the same bonds bonds 
the same kind and quality constitutes the transaction one bailment. 
See Leach Farmers’ Merchants’ Sav. Bank, 202 Iowa, 885, 211 
535; Atkins Gambel, Cal. 86, Am. Dec. 282; Knapp 
Knapp, 118 Mo. App. 685, 295. 

was said Rice Nixon, Ind. 97, Am. Rep. 430, ‘‘In 
all matters contract the intention the parties gives character and 
effect the transaction, and such case this the 
declare that the intention was make contract bailment and 
not contract sale.’’ 

Judgment affirmed. 
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DEPOSIT PROCEEDS DRAFT AGENT’S 
PERSONAL ACCOUNT 


White-Dulany Co. Craigmont State Bank, Supreme Court Idaho, 
279 Pac. Rep. 621 


The plaintiff company had agent who was authorized 
draw drafts the company and deliver them payment for 
grain purchased for the plaintiff. The agent drew drafts favor 
the defendant bank, the proceeds which were deposited the 
credit the agent’s personal account. the bank had actual 
knowledge that the agent was not authorized make the deposit, 
was held that the bank was not liable for the amount which the 
agent appropriated his own use. 


Action for conversion the White-Dulany Co. against the Craig- 
mont State Bank. From judgment for defendant, plaintiff appeals. 
Affirmed. 

John Becker, San Cal., and John Cramer, 
Lewiston, for appellant. 

Cox Martin, Lewiston, for respondent. 


BAILEY LEE, J.—The only question here is: plaintiff 
made out case conversion? claims that defendant bank 
liable upon the bare ground that, after cashing draft drawn its 
favor upon plaintiff plaintiff’s agent, Goodall, permitted Goodall 
deposit the proceeds his personal account, thereby becoming 
party misappropriation trust funds. 

There whit proof the record that defendant bank had 
actual knowledge that the agent purposed wrongful application 
the money, any knowledge that would have put inquiry, save 
the bald transaction itself. 

Let re-examine the facts. Plaintiff pleaded that had bank- 
ing arrangement with defendant whereby the latter was all 
drafts drawn upon the plaintiff Goodall for purchases grain; 
that Goodall ‘‘was not authorized issue, nor did any time 
issue any draft this plaintiff, payable his own order, nor was 
any time authorized receive disburse any money belonging 
this plaintiff, and that all expenses incurred him for the use 
benefit this plaintiff, and all compensation due him from time 
time were, said bank well knew, paid checks issued plain- 
tiff through other and authorized employees, and 


similar decisions see Banking Law Journal Digest (Third 
Edition, 345. 
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According the record, whatever banking arrangement was had 
was originally effected Goodall himself. engineered the entire 
matter and gave all the instructions with regard thereto. Defendant 
never received much word scratch the pen from plain- 
tiff. Vide the testimony the defendant’s officer, Mockler: 


And you had instructions directions from anybody repre- 
senting the White Dulany Co. except Mr. Goodall the handling 


Again: 


What were you undertaking under that arrangement? 
Well, cash all the White-Dulany drafts that came over the 
counter. 


Again: 


And whom would you credit? Well, whatever the credit 
was 


And again: 


Mr. Goodall made arrangements whereby drafts drawn him 
the White-Dulany Co. Seattle would cashed your bank? 
Yes sir. 


And under that arrangement you undertook cash drafts 
presentation? <A. 


And yet again: 


How did you know what with it? just—what- 
ever told us. 

Well, say, you followed his instructions applying the 
money? Yes 


between plaintiff and defendant, under such conditions, 
regards banking arrangements, that Goodall was plaintiff’s agent 
not debatable. Notwithstanding positive allegations afore- 
mentioned, Goodall did pay certain auto expenses, salary, and storage 
charges drafts drawn himself plaintiff, and plaintiff ap- 
proved and paid. Under the system employed, Goodall was report 
every transaction, and accompany with receipt voucher. These 
would reach the Seattle office from three five days before the arrival 
the draft drawn Goodall cover the transaction. the 
drafts complained reached the Seattle office, they had not been 
preceded any such receipt voucher. Nevertheless, the principal 
paid them, with never word warning the defendant Craigmont 
Bank, which was handling the proceeds strict conformity with its 
only instructions. 
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This went for more than twelvemonth. The sum and sub- 
stance the trouble this: Plaintiff trusted Goodall; Goodall be- 
trayed it. The bank trusted Goodall; Goodall deceived it. Which 
these innocent parties suffer? Plaintiff knew that Goodall was 
disobeying orders; the bank did not; and, had plaintiff done what 
should have done, either refused pay the unexplained draft and 
notify the bank, have had one auditing least during period 
nearly twenty months, would not have fallen into the position now 
occupies. 

But, says the plaintiff, audit would not have disclosed any 
peculation. Rather unconvincing logic, when simple tabulation 
would have determined what had been paid out and what had been 
accounted for! the facts, plaintiff effectually foreclosed, not only 
its own negligence, but reason its failure make out case. 

This court refuses the proposition that the mere switching trust 
funds fiduciary his own personal account imposes upon the 
depository bank any duty whatever. Unless the bank has actual knowl- 
edge the agent’s wrongful purpose, possessed knowledge 
which would put prudent man guard, not compelled play 
the sleuth and engage staff detectives shadow every trustee 
with whom does business. Fraud never presumed. Can the 
naked switching trust fund the fiduciary’s personal account 
arouse justified suspicion? No! soit qui mal pense. Farmers’ 
Bank Alamo, Ga., United States Co. (C. A.) 
(2d) 676. 

fiduciary has authority draw draft, has the power 
obtain the money for the benefit his principals; and, unless the bank 
has knowledge the contrary, has the right, from its previous course 
business, presume and believe that was acting for his prin- 
cipals having the draft cashed, and that intended using the 
money for his principals, and not for himself. better statement 
the rule has appeared than that Judge Hawkins his concurring 
opinion the case just cited: ‘‘I not believe was any the 
bank’s business, and did not have inquire act the matter 
one way the other, long the checks were correctly drawn, for 
there was privity between the bank and the beneficiary the trust.’’ 

Our present Fiduciary Act, chapter 217, Laws 1925, 393, 
expressly declares this very immunity, and, while enacted after the 
transactions complained of, but announces the weight progressive 
and informed authority theretofore force elsewhere. 

order prove its case, was incumbent for plaintiff show 
that defendant received the deposit with actual knowledge that Goodall 
was committing breach his obligation agent making such 
deposit, with knowledge such facts that its action receiving 
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such deposit amounted bad faith. Plaintiff, however, submitted 
proof neither. 

urged that the judgment dismissal entered was erroneous; 
that, instead, defendant bank should have been put its proof, neces- 
sitating regular findings and judgment. This was wholly unnecessary. 
jury trial had been and the court sat the sole trier the 
facts. All the facts were before it, including the positive testimony 
the witness, Mockler, follows: 


Did you have any knowledge prior May 25, 1925, that Mr. 
Goodall was misappropriating misapplying the funds the White- 
Dulany Co.? sir. 

Did you have any suspicion that effect? 


Upon the showing made, the court having determined that the 
plaintiff had failed make its case, would have been idle gesture 
have required defendant reiterate, under the guise defense, 
what had already been proved. 

Judgment affirmed; costs respondent. 


LIABILITY BANK WHERE OFFICER 
ADVISES PURCHASE WORTH- 
LESS STOCK 


Pfeil Citizens’ Loan Trust Co. Logansport, Appellate Court 
Indiana, 167 Rep. 623 


The plaintiff trust company sued the defendants promissory 
note. The defense was that the defendants gave the note for shares 
stock, which they purchased the advice the trust company’s 
secretary, and which afterwards proved worthless. The note 
was transferred the trust company the payee the regular 
course business. was held that the defense was not good since 
the secretary, advising the defendants the value the stock, 
was acting, not his official capacity, but merely his individual 
capacity friend the defendants. 


Action the Citizens’ Loan Trust Company Logansport, Ind., 
against Carl Pfeil and wife, which defendants filed counterclaim. 
Judgment for plaintiff, and defendants appeal. Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 857, 919. 
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Joseph Tillett, Peru, Ind., and Arthur Metzler and Campbell 
Emmons, all Rochester, for appellants. 


Albert Cole, Peru, Ind., and Fansler Douglass, Logans- 
port, for appellee. 


promissory note. filed answer two paragraphs, 
each which they admitted the execution the note and the value 
the attorney fee alleged the complaint. The first paragraph 
answer alleged want consideration. The second paragraph alleged 
that the note question had been given renewal former note 
which had been procured through fraud. This paragraph, sub- 
stance, alleges that 1919 appellee procured John Urban and John 
Myers agents sell appellants stock the Revere Motor 
Car Company; that such alleged agents made certain false statements 
appellants the value such stock, what was selling for, and 
what dividends would paid within very short time; that they 
refused buy until they could consult Marvin Minnick, who was 
then the secretary and manager appellee trust company; that they 
called appellee and told Minnick what Urban and Myers had said, 
and that they would buy the stock such motor car company was 
financially sound and said statements true, and that they requested 
appellee through Minnick statement; that appellee and Minnick 
assured appellants that said car company’s financial standing was all 
right, that the company would pay per cent. dividend within 
the next year, and that the statements made Urban and Myers were 
true; that appellants, relying upon the statements made appellee 
and said agents, purchased the stock and gave their note therefor 
the sum $2,300. then alleged that the statements made were 
false and were appellee known false; that the stock was worth- 
less; that the original note was renewed, after which appellants with- 
out knowledge the fraud paid $1,000 thereon and later gave the note 
suit renewal the former note. 

Appellants also filed counterclaim, setting the same facts set 
out the second paragraph answer and seeking recover the $1,- 
000 paid. 

The jury the direction the court returned verdict for 
appellee for the amount the note and attorney fees alleged the 
complaint, and judgment followed. 

Appellants assign error the overruling their motion for new 
trial, specifying error the admission and exclusion evidence, and 
directing verdict for appellee. 

will not extend this opinion with review the evidence. 
sufficient say there evidence sustain either paragraph 


q 
7 
| 
q 
7 


THE BANKING LAW JOURNAL 939 


answer. The court committed error instructing the jury 
return verdict for appellee. 

the motion for new trial appellants set out specifications 
error the action the court sustaining objections that 
many questions asked Mrs. Pfeil while testifying witness for 
appellants. that part their brief devoted points and author- 
ities, appellants have set out many abstract propositions law, all 
which may conceded correct statements law. attempt, 
however, has been made apply any these propositions any 
the several specifications the motion for new trial, show 
wherein why the court erred any its rulings. harmony 
with long line authority, hold question presented relating 
the admission the exclusion any evidence. See Baker Stehle, 
187 Ind. 468, 119 Gray McLaughlin, 191 Ind. 190, 131 
518; Pinkus Pittsburgh, Ry. Co., Ind. App. 38, 114 
36. 

Appellants have, that part their brief devoted argument, 
set out certain alleged errors refusing allow Mrs. Pfeil answer 
certain questions. well settled that the argument not neces- 
sary part the brief and can omitted, and that matters not set 
out the essential part the brief will not considered. See 
Whipple Cain, Ind. App. 285, 127 283. Referring, however, 
the part the brief containing the argument, and giving appellants 
the benefit every legitimate inference that can drawn, appears 
that Urban and Myers were agents the motor car company, and 
such had solicited appellants buy stock that company, 
addition that which they had theretofore purchased; that before 
making such additional purchase they went appellee bank and 
sought the advice Minnick, whom they had known long time, ‘and 
that told them the statements which Urban and Myers had made 
them were true and that the motor car company was financially 
that, relying upon what Minnick told them, they purchased the 
stock from Urban and Myers, giving them their note for the purchase 
price; and that such stock later became worthless. 

There not particle evidence show that Minnick, ad- 
vising appellants concerning the purchase the stock, was acting 
agent appellee. Nor did appellants any questions asked 
seek prove that was acting for the trust company any its 
business. The only reasonable inference drawn from the record 
that Minnick was friend appellants and that they went him 
individual for advice, and that gave them any advice 
was his individual capacity, and not otherwise. follows that 
what Mrs. Pfeil said Minnick and what said her about the 
stock and the financial condition the motor car company was not 
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admissible evidence for the purpose holding appellee liable 
for anything Minnick may have said appellants concerning the 
purchase the stock question. The court did not err refusing 
allow Mrs. Pfeil testify what advice Minnick gave appel- 
lants concerning the purchase the stock for which the original 
note was given. 

There evidence tending prove that Urban and Myers, 
either them, was agent appellee. 

Judgment affirmed. 


MAKER NOTE GIVEN DECEIVE 
FINANCE COMMITTEE NOT 
LIABLE 


McConnell McCleish Thomas, Supreme Court Tennessee, 
Rep. (2d) 251 


person who gives note bank without receiving con- 
sideration, enable the cashier cover doubtful loan and 
escape the criticism the bank’s finance committee, being 
understood between the cashier and the maker that liability 
shall attach the note, will not held liable the note. The 
note, having been given for fraudulent purpose, unenforceable. 

this case appeared that the cashier the People’s Savings 
Bank had made loan $1000 one Bayly. The finance com- 
mittee the bank did not regard this sound one and 
eriticized the cashier for having made it. order escape 
this the cashier obtained from friend, who was 
member the defendant firm, the defendant’s note for $1000, 
which substituted for the Bayly note, giving the latter 
the defendant firm. was understood that the firm would not 
upon pay its note and that would returned 
any time desired. The bank subsequently failed. This action 
enforce the note was brought the bank’s receiver. was 
held, for the reason stated, that there could recovery. 

may mentioned that, number cases, persons who 
have given their notes bank for the purpose deceiving 
bank examiner the soundness the bank’s assets, have been 
held liable the notes. 


Suit receiver the People’s Savings Bank, 
against Thomas. decree for plaintiff was affirmed 


similar decisions see Banking Law Journal Digest (Third 
Edition) 48. 
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the Court Appeals, and defendants bring certiorari. Reversed, 
and bill dismissed. 
Murray Murray and Everett, both Jackson, for appellant. 
Rothrock, Jackson, for appellees. 


GREEN, suit the receiver the People’s 
Savings Bank recover the balance $1,000 note executed de- 
fendants Thomas favor said bank. The defendants 
answered and denied liability the ground that there was con- 
sideration for the note. Proof was taken, and the chancellor rendered 
decree favor the receiver. The Court Appeals affirmed the 
chancellor’s decree, and the writ certiorari was granted this 
court and the case argued here. 

January, 1925, one Bayly was indebted the People’s 
Savings Bank the sum $1,000 evidenced his note. The cashier 
the bank, Carroll, had been criticized the finance committee 
that institution for extending the credit Bayly. escape this 
criticism Carroll procured from his friend, Thomas, defendant 
firm, the note McCleish Thomas, which was substituted for the 
Bayly note the bank’s discounts. The agreement between Carroll 
and Thomas was that McCleish Thomas would not 
pay their note, and that said note would returned them any 
time desired. Carroll turned over the Bayly note Thomas with this 
indorsement: ‘‘We agree take this note when the conditions are 
not complied with and have Thomas’ note lieu this. 

was also stated Carroll Thomas that Bayly would pay 
monthly installments. Bayly did pay $230 before the bank closed, 
June 1925, all which payments were appropriated the bank, 
although they were credited the McCleish Thomas note. 
Thomas had nothing with said payments with the credit 
entries the back their note. 

After the receivership Thomas demanded the return his firm’s 
note from the liquidating agent, explaining the circumstances its 
execution, and offered give the Bayly note. This proposition 
was refused. 

Upon the facts stated, think the result reached the chancellor 
and the Court Appeals opposed previous decisions this 
court and opposed the weight authority. 

The McCleish Thomas note was without consideration. 
Thomas were accommodation makers the note sued on. They re- 
nothing value. Whether the note regarded made for 
the accommodation Carroll, for the accommodation the bank, 
immaterial. Neither Carroll nor the bank parted with anything 
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value, and the bank never became holder this note for value. 
There was indorsement the Bayly note McCleish Thomas. 
There was design transfer title thereto delivery McCleish 
Thomas. The Bayly note was placed the hands McCleish 
Thomas held sort voucher receipt for their own note. 
The bank never surrendered its title the Bayly note, but was all the 
while recognized the owner that instrument Carroll and 
Thomas. The bank could have reclaimed possession the Bayly note 
any time, and, stated before, the bank continued assert its 
ownership the Bayly note appropriating the payments made 
thereon Bayly. 

would seem that the provisions the Negotiable Instruments 
Act should defeat this suit. section chapter the Acts 
1899, absence failure consideration matter defense 
against any person, not holder due course. section the 
same statute accommodation party one who has signed the in- 
strument maker, drawer, acceptor, indorser without receiving 
value therefor and (only) liable said instrument holder for 
value. The bill filed the complainant herein presents nothing but 
simple suit upon note, action debt brought into chancery 
court, with averments that would take the case out the ordinary 
rules defining the rights parties negotiable instruments. 

Aside from the statute, however, think the complainant must 
denied recovery herein upon authority two decisions this court. 

The case Tagg Tennessee National Bank, Tenn. Heisk.) 
479, was suit upon promissory note executed one Tagg the 
said bank, which bank one Rutter was president. Among other 
things, the court said: 


the defendant resists recovery the note, upon the ground 
that was made without consideration. This was question fact 
for the jury. was testified Tagg that received nothing, either 
from Rutter the bank, consideration the note; that executed 
and delivered Rutter his solicitation, upon the agreement 
Rutter that should never used, and that Rutter passed the 
bank without his knowledge consent. manifest that upon this 
evidence, was received true, there could verdict against 
the defendant. true, conjectured, that Rutter’s object was 
place the note the bank make colorable and fraudulent ap- 
pearance larger assets than the bank really had, even Tagg knew 
this object and concurred it, there was consideration pass- 
ing between Rutter and Tagg, according the evidence Tagg, the 
bank could have recovery against Tagg the note. Agricultural 
Bank Robinson, Me. 276, [41 Am. Dec. 385]; Lime Rock Bank 


1917C, 840, the cashier the bank procured the defendant 
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execute his note favor the bank for the accommodation that 
institution. The cashier used note retire certain 
worthless paper held the bank. The went into the hands 
receiver, who brought suit against This court found 
that there was consideration for the note—that got 
nothing and the bank parted with nothing; and held that the bank 
stand higher than the since gave value for the 
note; and that the receiver the bank could assert higher rights 
than the bank could have asserted, and the suit was dismissed. 

Referring the Maine cases cited Tagg Tennessee National 
Bank, supra, Agricultural Bank Robinson, Me. 276, Am. 
385, was held that note made bank without consideration 
for the purpose enabling the corporation, including part 
its assets, make colorable and false statement its actual condi- 
tion, was void, and action could not maintained the 
promisees. was said that agreement between two parties de- 
and defraud third did not constitute valuable consideration 
between themselves. 

Lime Rock Bank Hewett, Me. 267, where note was ex- 
ecuted exhibited the bank commissioners assets with the 


express understanding that was only used for such purpose, 
the court said: 


such transaction would against public policy, and 
violation our statutes relating the management our banking 
institutions, equally clear. That note given and received would 


without consideration and void between the parties it, beyond 
all 


executed bank for purposes similar those outlined the cases 
just mentioned. There was agreement between officer the 
bank and the maker that the latter should not pay the 


note. The bank closed and the receiver brought suit. The New York 
Court Appeals said: 


‘We think the import the defendant’s evidence that the de- 
livery the note suit, well the note was given renew, 
was conditional, and was for the accommodation and serve some 
particular purpose the bank. Therefore, there was considera- 
tion for the note, and the bank could not regarded bona fide 
holder, are the opinion that the plaintiff’s exceptions the re- 
fusal the court direct verdict for the plaintiff, and the 
charge the court, were 


Rankin City National Bank, 208 541, Ct. 346, 
Ed. 610, was suit the receiver Oklahoma bank against 
Kansas City bank for the amount fictitious credit the latter bank 
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had given the former bank way placating the bank examiner. 
the transaction the Supreme Court said: ‘‘The whole business, from 
beginning end, was and was intended be, mere juggle with 
books and paper deceive the bank examiner.’’ But, read the 
decision, because the one bank never got anything and the other bank 
never parted with anything, recovery was allowed. 

like effect see Yates Center National Bank Lauber (D. C.) 
240 237; Cutler Fry (D. C.) 240 238, and cases collected 

The only particular which the case before may said 
differ from those cited that those cases notes were executed with- 
out consideration deceive the public the bank examiners, while 
this case the note, without consideration, appears have been executed 
deceive the finance committee the particular bank. are 
unable see that the difference noted supplies the want considera- 
tion. Consideration equally lacking either instance, and the 
obliquity the same. neither instance, unless the bank holder 
for value, entitled recovery such note, unless some element 
estoppel appear. any ground exists upon which the People’s 
Savings Bank its receiver might urge estoppel against defendants 
from denying their liability the note suit, such facts have not 
been pleaded, and this suit equity where necessary es- 
pecially plead such matters. 

The receiver refers Skagit State Bank Moody, Wash. 286, 
150 425, 1916A, 1215, and Galena National Bank Ripley, 
Wash. 615, 104 807, (N. 993. both those cases, 
however, shown that good and valid consideration was paid 
the banks for the notes upon which suits were brought. 

The relies the case Lyons Benney, 230 
(C. C.) 460. Each these suits was brought the receiver 
insolvent banking institution upon note executed under conditions 
similar the conditions attending the execution the note herein 
sued upon. each the court held that, while lack consideration 
might have defeated suit the bank itself, the receiver stood 
higher ground than the bank, inasmuch represented creditors, 
and recovery was accordingly decreed. 

Lyons Benney seems proceed the idea that agreement 
between officer the bank and the maker the note, the note 
being taken serve some purpose such officer the bank, that the 
note shall not paid fraud upon the creditors the bank rep- 
resented receiver. That may granted, but fraud does 
harm such such fraud not actionable. the case be- 
fore us, the People’s Savings Bank gave nothing far can 
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see account the McCleish Thomas note, and, the bank its 
were any way prejudiced the transaction, such prejudice 
neither pleaded nor proven. 

the case Pauly O’Brien was said: ‘‘When parties employ 
legal instruments obligatory character for fraudulent and de- 
ceitful purposes, sound reason, well pure justice, leave him 
bound who has bound meant this language 
invoke estoppel, what have said above sufficient answer. 
meant invoke another principle equity, that brings 
consideration the opinion herein the Court Appeals. 

The Court Appeals said: are the opinion that 

the defendants cannot heard deny liability this note sued on. 
While they the status defendants the suit the receiver, 
yet they admit that they signed the note for the purpose relieving 
Mr. Carroll, the cashier the bank, personal embarrassment and 
criticism from the directors the bank, and aided him, the method 
resorted to, perpetrating deception upon the bank officials who 
were entitled know the facts. Mr. Thomas admits that entered 
into the transaction and executed the note his firm for the purpose 
aiding Mr. Carroll carrying out this scheme deception. 
court equity court conscience, and will not lend itself any 
form collusion deception fraud aid one who has consciously 
entered into collusion with the ageut principal practicing 
fraud upon the principal.’’ 

This seems misapplication dolo malo non oritur actio. 
The rule expressed this maxim employed repel one who seeks 
the aid court equity respect evil transaction. ap- 
plicable suitor, plaintiff, petitioner. Such was the ap- 
plication made Alston Bank, Hig. 420, and Dobson Dobson, 
Tenn. App. 370, cited the Court Appeals. The defendants 
this case have filed cross-bill, and are asking for affirmative relief. 

Another well-settled rule equity, above suggested, that 
party seeking relief the ground fraud must have been damaged 
the fraud complained must have been misled his hurt 
thereby. could not transgress this rule and the use the 
maxim first quoted justify decree favor complainant who had 
sustained injury. 

Perhaps corporate receiver might maintain suit the interest 
creditors, growing out fraudulent transaction which its par- 
ticipation would have disabled the corporation from seeking the aid 
court equity. seems us, however, that, when note sup- 
ported consideration and corporation holding not holder 
for value, the receiver that corporation more entitled re- 
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covery the instrument than the corporation would have been 
question estoppel appearing. 

For the reasons stated, conclude that the decree the chancellor 
and the decree the Court Appeals were erroneous, and these de- 
crees will reversed and the bill dismissed. 


BANK AND OFFICERS RECOMMENDING UN- 
SOUND LOAN LIABLE 


Dye Dodd, Supreme Court South Dakota, 226 Rep. 565 


The officers the defendant bank recommended guardian 
farm land. There was mechanic’s lien the land. The interest 
the first mortgage was arrears and the owner the land was 
heavily indebted the bank. Part the proceeds the loan 
were used pay off this indebtedness. was held that the bank 
and the officers were liable the guardian’s wards for the loss 
which they sustained. 


Action Eola Dye and others against Dodd, and 
Wright and others. From judgment and order denying new trial, 
Wright and others appeal. Affirmed. 

Buell Jones, Britton, Roy Willy, Sioux Falls, 
Thorson, Pierre, and Null Royhl, Huron, for appellants. 

Gardner Churchill, Huron, and Charles Hatch, Wessing- 
ton Springs, for respondents. 


BROWN, this action are children defendant 
Florence Dodd and her deceased husband, whose name was Charles 
Dye. From his estate his widow and children inherited between 
$15,000 and $16,000 money. The widow remarried, and her hus- 
band, James Dodd, lived farm Jerauld County with her and 
the minor children the time the transactions involved this 
ease, and during such time James Dodd did his banking business with 
Farmers’ Savings Bank Wessington Springs, which Wright 
was vice-president and one the active managing officers. The 
administration Dye’s estate seems have been had Iowa, and 
defendant bank was very desirous getting the money coming 
Dye’s widow and children into the bank, and its president, Charles 
Elliff, made one more trips Iowa order get this money. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 867. 
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About the month September, 1920, $7,000 the amount was 
received defendant bank, and December the same year $8,300 
was received, which also was taken charge Mr. and de- 
posited the bank. The entire amount was deposited personal 
account Florence Dodd, although prior the receipt any 
she had been appointed guardian for the children, all whom were 
then minors. Florence Dodd seems have left the care the fund 
almost entirely her husband. was farmer, and, his testi- 
mony indicates, had not much familiarity with the handling funds 
this amount, left practically the entire management the 
fund the bank and its officers, trusting them see that the 
fund was managed and invested businesslike way. March, 
1921, Dale Wallace was owing the bank about $6,582, and, result 
consultations between the bank officers and Dodd, his wife made 
loan $7,000 Wallace, taking security mortgage section 
land owned Wallace. The $7,000 was taken from the funds 
the bank procured from the Dye estate, and $6,582 was once 
applied the payment Wallace’s indebtedness the bank. 
undisputed that $4,500 the $7,000 belonged the children. Before 
the commencement this action Forrest Dye had attained his ma- 
jority and was appointed guardian litem for the other minors, and 
brings this action recover the $4,500 with interest. trial 
the court without jury, decision and judgment were given 
favor plaintiffs, and against all the defendants, and from the 
judgment and order denying new trial, defendants Wright, 
Farmers’ Savings Bank, and the superintendent banks, who had 
taken charge the Farmers’ Savings Bank its insolvency, appeal. 
Florence Dodd does not appeal. 

The negotiations for the making the loan were largely con- 
ducted defendant Wright. James Dodd testified that January, 
1921, talked with Wright about investing this money, that Wright 
told him Wallace wanted get loan $7,000 and would give 
first mortgage two quarter-sections land and second mortgage 
three quarters, subject only mortgage $6,500 the state, 
that was one the finest ranches the state, and that the buildings 
and improvements were worth $12,000; that there were 300 acres 
broken and under cultivation, and was all level, and every acre could 
broken and cultivated. Dodd further testified that first saw the 
land 1923, and then found that the value the improvements 
did not exceed $3,500 the outside; and there were not more than 
120 acres broken and not more than 200 acres all could broken, 
the rest the land being all hills and rocks and good for nothing but 
pasture. Relying Wright’s representations, agreed make the 
loan and left Wright the entire matter seeing the drawing 
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the papers and having the tittle seen and the mortgage recorded. 
Abstracts were neither procured nor examined, Wright saying that the 
state’s loan $6,500 would not have been made unless the title was 
then good, and that knew Root and was satisfied that Root would 
not make loan unless the title was good, and there was need 
getting further abstracts. Dodd acquiesced this. 

The note and mortgage were taken the name Florence Dodd 
individually, and seem have been retained the possession the 
bank, for Dodd testified that did not see either them until the 
latter part November, 1923, after there had been considerable 
trouble over the loan. The Dodds had acquaintance with the 
mortgagor, Wallace, and had never seen the land; was some 
miles from where they lived. 

Wright denied making the representations the improvements 
and character and quality the land, but that the improve- 
ments were worth only about $3,000. When the loan was made 
there were not only the two mortgages, that the state for $6,500 and 
that Root for $2,500; but there was lien the 
premises for somewhere between $800 and $900, and delinquent taxes 
over $300, and more than $1,300 delinquent interest 
the Root mortgage, which foreclosure advertisement was com- 
menced May, 1922. James Dodd saw the foreclosure notice 
the newspaper and once called Wright the phone inquire 
about it. Wright replied that could not tell him over the phone, 
and Dodd drove Wessington Springs and interviewed Wright, 
who told him home and quit worrying and they would take care 
it. The foreclosure was completed and the land sold, and James 
Dodd raised the necessary money redeem. Wallace defaulted the 
payment interest his mortgage, and was foreclosed and the 
property bid the name Florence Dodd for the amount due 
the Wallace mortgage. redemption was made, and she got 
deed the land. 

Appellants contend that the evidence insufficient justify the 
decision. They concede that the testimony shows ‘‘conclusively that 
they (the Dodds) intrusted the matter this loan Mr. Wright’’; 
but they argue that Florence Dodd had the $7,000 her 
the bank and had right present check and withdraw that 
amount, that the bank could not refuse pay her, and therefore 
bank would not liable paying out this money her 
direction unless knew that she intended misappropriate the 
fund and the bank participated the business misappropriating 
the fund.’’ very generally held that second mortgages are not 
proper security for loan guardian. 1142. The bank 
not only knew that this loan would misappropriation the 
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minors’ funds, but the bank suggested the loan, knew that was 
not only second mortgage loan, but must have known, gave 
any attention all the business that was intrusted it, that the 
interest one the prior mortgages was hopelessly default, 
that there were unpaid delinquent taxes the land, that there was 
lien for very considerable sum, and must also 
have known that the borrower whom the loan was being made was 
personally financial straits, because was indebted the bank for 
large sum which evidently could not pay, for Wright testified: 
wanted get the loan for Wallace could liquidate some 
his indebtedness the bank.’’ the light this testimony, 
certainly cannot say that there was not sufficient evidence justify 
the finding the trial court that the bank through fraud obtained 
trust funds belonging plaintiffs. Wright’s testimony shows that 
was acting for the bank, that the bank got practically all the 
money procured through the loan, and that both Wright and Elliff, 
the president the bank, knew that very large part the $7,000 
was the money these wards. That the Dodds relied upon the bank, 
well upon the integrity its officers, shown Dodd’s testi- 
mony that during the time covered the transaction was cus- 
tomer the bank and did all his banking business there; that when 
the money was received from Iowa did not come the Dodds, but 
the bank; and that all papers pertaining the loan were left with 
the bank. The business was not transacted with Wright alone 
individual. Before the loan was closed, there was discussion about it, 
which Mr. Wright, Mr. Elliff, James Dodd, the defendant Florence 
Dodd, and the county judge all took part, and when trouble developed 
account the foreclosure the Root mortgage and the discovery 
Dodd the lien, Elliff, well Wright, was active 
assuring Dodd that need not worry: ‘‘We are behind you 
this deal. are going take care all have 
doubt that there was sufficient evidence justify the decision the 
that Dodd relied both upon the bank and its president and 
vice president, and believed, they assured him, that the bank was 
behind him the deal. 

Appellants insist that there feature which de- 
cisive against respondents’ right sue, and that there has been 
accounting settlement with They say: ‘‘It 
that ward sue his guardian during the guardian- 
And they quote from Gronna Goldammer, 122, 
143 394, 398, Ann. Cas. 1916A, 165, follows: ‘‘We are 
quite satisfied that the case before cause action had not 
either against the principal his sureties, until there 
had been ‘settlement the guardian’s account the probate court, 
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and the amount due from him the ward had been established and 
ascertained.’’’ This citation has application whatever the 
instant case. was suit guardian’s bond which was con- 
ditioned that the guardian ‘‘should well and truly account for and 
pass over the property and estate said ward when and should 
become his duty do, and when and should directed and 
ordered the county While the general rule stated 
appellants, does not include all matters which may arise between 
the guardian and ward, nor does exempt the guardian from every 
action law. ‘‘The rule does not apply preclude action 
before accounting has been had, where the claim question does 
not involve any question accounting, where the action simply 
one recover for fraud and 1246. There 
question accounting involved the present case. simply 
action recover money wrongfully taken from wards which 
the evidence shows was converted the use defendant bank. 

finally contended that the wards ought not recover and 
also permitted hold the land which was bid the foreclosure 
the Wallace mortgage. sufficient answer this observe that 
this land was bid not for the wards, but for Florence Dodd 
individually, codefendant with appellants, and that the sheriff’s deed 
was taken her individually. What any, appellants 


may have against the land against their Florence 
Dodd, not before this appeal. 
The judgment and order appealed from are affirmed. 


INDEX DIGEST VOLUME XLVI 


The following table shows the page which each monthly issue the Journal during 


the year 1929 begins and ends: 


165-246 
411-492 


575-656 
September .......... 657-738 
739-820 
November ........ 
December ........... 903-950 


The following index and digest contain the legal items which have appeared The 


Banking Law Journal during 1929. 


The entire arrangement, including the numbering the sections, follows the plan 


the third edition the Banking Law Journal Digest. 


The Digest was published 


1924 and contains classified arrangement all legal decisions published the Journal 
from the time its establishment 1889 down 1924. Cumulative Supplement, 
published 1927, contains the decisions which appeared the Journal from January, 


1924, December, 1926, inclusive. 


The following index brings the Digest down January, 1930, and may used 


conjunction with the Digest. 
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ACCOMMODATION PAPER 


48. Note given deceive bank examiner. 


bank cannot enforce note against 
the maker where note was given with- 
out consideration enable the bank 
escape criticism the bank examiner, and 
was agreed between the parties that the 
maker would not called upon pay. 
Central Nat. Bank Lawson, Tex., 
Rep. (2d) 915. 74. 


person who gives note bank 
without receiving consideration, enable 
the cashier cover doubtful loan and 
escape the criticism the bank’s finance 
committee, being understood between the 
cashier and the maker that liability shall 
attach the note, will not held liable 
the note. McConnell McCleish 
Thomas, Tenn., Rep. (2d) 251. 


action bank against the maker 
note the latter alleged that made 
the note the request the president 
the bank, who assured him that would 
not held liable the note, and that the 
president used the note loan 
from the bank. was held that the maker 
was liable; the note was supported 
sufficient consideration since money was 
Farmers’ Merchants’ Bank Jackson, 


AGENTS 


Agent’s authority. 


agent sell trade acceptance has 
authority bind his principal changing 


the maturity earlier date. Maury 
Winlock Toledo Logging Co., Wash., 
269 Pac. Rep. 815. 158. 


ALTERED PAPER 


Alterations held immaterial. 


bearing note for the payee made thereon the 
notation “with merely 
that the payee was pay interest the 
amount the note, and without any 
fraudulent intent. was held that this 
did not amount alteration such 
would vitiate the note and prevent the payee 
from subsequently enforcing against the 
makers. Falvo Provenga, 233 


§71. Liability drawee drawer. 


The plaintiffs signed checks drawn 
the defendant bank, which the plaintiffs’ 
clerk had prepared, purposely leaving spaces 
before the payees’ names. The clerk altered 
the payees’ names inserting initials 
the blank spaces, indorsed the payees’ 
names the checks and cashed them 
the defendant bank, appropriating the pro- 
ceeds. was held that, although the plain- 
tiffs were negligent signing the checks 
such form, the bank was liable for the 
reason was negligent not in- 
vestigating the identity the payees and 
the genuineness their indorsements. 
Gutfreund East River Nat. Bank, Y., 


76. Rights holder due course. 


holder due course though after in- 
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dorsed unauthorized guaranty was placed 
over his signature. Commerce Securities 
Corp. Congleton, Tex., Rep. (2d) 


AMOUNT 


Construction instruments ambig- 
uous amount. 

note which does not state the amount 
invalid under the Indiana Petty Loan 
Act. Wells Indianapolis Co., Ind., 161 


ATTACHMENT, GARNISHMENT AND 
EXECUTION 


§92. Property subject garnishment. 
Where the drawer draft deposits 
and the bank permits him draw against 
the credit, the proceeds the draft cannot 
garnished the hands collection 
agent the instance creditor the 
drawer. Foristel Security Nat. Bank, 
Savings Trust Co., Mo., Rep. 


82. 


BANKING 
§102. Adoption and change name. 


national bank will not permitted 
use the words “trust company” part 
its name its name will then similar 
that existing state bank cause 
the public mind. Middletown 
Trust Co. Middletown Nat. Bank, Conn., 
147 Atl. Rep. 22. 827. 


State control banking business. 

Section the New York General Cor- 
poration Law and Section 140 the Bank- 
ing Law prohibiting non-banking corpora- 
tions from carrying the business dis- 
paper and providing that paper 
any such corporation shall 
void, not apply except where the dis- 
counting part the business bank- 
ing. The mere purchase discounting 
commercial paper does not itself con- 
stitute banking. Meserole Securities Co. 
673. 


Under section the General Corpora- 
tion Act providing that for- 
eign corporation shall receive certificate 
business Illinois which has part 
its name the word “bank” “banking,” 
named “Bankers Company 
New York” not entitled certificate. 
People rel. Bankers Co. Stratton, 


Bank acting guarantor. 


guaranty bank that goods sold 
another will paid for void and will not 
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enforced against the bank. Dewey 
Column Works Ryan, Ia., 221 Rep. 


BANKRUPTCY 


Preferences within four months 
bankruptcy. 

Federal Reserve Bank may, trans- 
actions with nonmember bank, place it- 
self the position owner negoti- 
able paper and such bank, 
and may charged with unlawful 
preference such creditor. Carson 
Federal Reserve Bank, 231 Supp. 


127. 


Where collecting bank collects checks 
from the drawee which fails the 
following day, the collecting bank 
mere agent and the receiver cannot recover 
the amount from the collecting bank 
payment. Carson Federal 
Reserve Bank, 235 Supp. 197. 
865. 


Priorities among creditors. 

The plaintiff drew check his bank 
and delivered the bank for the pur- 
pose having pay the taxes certain 
piece real estate. The bank charged 
the check the plaintiff’s account and 
eredited its “tax account,” but failed 
later without having paid the taxes. was 
held that the plaintiff was entitled 
preference payment over other creditors. 
Matzen Johnson, Kans., 272 Pac. Rep. 


Where the holder checks sends them 
the drawee bank, which charges the 
checks against the drawers’ accounts and 
fails without remitting, the holder will 
entitled receive the dividends which 
would have been paid the depositors had 
the checks not been charged against their 
accounts. Leach City Commercial Sav- 
ings Bank, Ia., 224 Rep. 583. 
440. 


Where bank fails while acting 
administrator estate the persons 
interested the estate will entitled 
collect the amount held the bank 
preferred claim. Andrew Farmers’ Sav- 
ings Bank, Ia., 225 Rep. 379. 
696. 


When check sent the drawee bank 
for collection and return and the bank 
charges the check against the drawer’s 
account and sends its draft payment, 
but the draft dishonored because the 
bank’s failure, the owner the check 
entitled payment full out the 
assets the hands the receiver. Griffith 
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Burlington State Bank, Kan., 277 


Where collecting bank presents check 
the drawee clearing transaction, 
receiving checks itself and cash pay- 
ment, and fails without renfitting, the 
owner the check will entitled 
preference. Bauck Veigel, Minn., 225 


Where bank, holder certificate 
deposit, indorses another bank un- 
restrictedly and forwards that bank 
for “collection and credit” and the latter 
bank fails, the proceeds being collected 
the receiver, the remitting bank not 
entitled the proceeds trust fund. 
Ashley Bank City Nat. Bank, 
Fed. Rep. (2d) 166. 771. 


Where bank refuses pay deposit- 
or’s check and fails next day the depositor 
preferred creditor entitled paid 
Clarksdale, Mo., Rep. (2d) 1090. 


The plaintiff shipped live stock through 
shipping association, partnership, and 
the association, without authority, deposited 
the proceeds bank which the part- 
ners were officers and stockholders and 
which they knew was insolvent. Upon the 
failure the bank, was held that the 
deposit constituted trust fund and that 
the plaintiff was entitled payment full. 
Adams Farmers’ State Bank, Minn., 222 


deposits. 


The plaintiffs drew check their bank 
and delivered the bank with in- 
structions remit the proceeds certain 
party. The bank failed without making 
the remittance. was held that the plain- 
tiffs were entitled recover amount 
the check preferred claim. Winkler 
Veigel, Minn., 223 Rep. 622. 
401. 


The plaintiff delivered bank certain 
Liberty bonds and the bank agreed 
deliver the plaintiff upon sixty days’ 
notice bonds the same issue and amount. 
the following day the bank sold the 
bonds and the were used aug- 
ment the assets the bank. Upon the 
failure the bank was held that the 
plaintiff was preferred creditor. Stults 
Gordon, Ind., 167 Rep. 564. 
930. 
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133.—Deposits public moneys. 


Where, contrary statute, the funds 
road district are deposited bank, 
the road ‘district will entitled 
preference payment the failure the 
bank. Special Road District No. Cant- 
144. 


public corporation not entitled upon 
the failure the bank which its deposit 
kept preference payment over the 
other depositors the bank. Lake Worth 
Inlet District First American Bank 
Trust Co., Fla., 120 So. Rep. 316. 
472. 


Where the secretary irrigation dis- 
trict deposits district funds bank and 
the bank fails the district will not 
entitled preference, even though the 
secretary was also cashier the bank, un- 
less the funds can traced into the hands 
the receiver. Irrigation Dis- 
trict First State Bank, Colo., 268 


deposit village treasurer the 
name the village account entitled 
“Street and Well not entitled 
preference payment over other deposit- 
ors upon the failure the bank. Campion 
Big Stone County Bank, Minn., 224 


cashier’s check certified check. 


The owner check not preferred 
ereditor collecting bank upon the fail- 
ure that bank. Dickson First Nat. 
Bank, Fed. Rep. (2d) 411. 
196. 


South Dakota bank with instructions 
wire $1,000 policy holder Iowa. 
The bank wired bank Iowa pay over 
the money, saying that its draft was fol- 
lowing. The South Dakota bank failed 
before the money was paid over and before 
the draft was collected. was held that 
the insurance company was not entitled 
preference payment over the other 
ereditors the bank. Imperial Order 
Muscovites Smith, D., 221 Rep. 


Where collecting bank forwards checks 
the drawee and the latter issues its draft 
payment, but fails before the draft can 
the collecting bank will not 
entitled preference payment over 
other the failed bank. Federal 
Reserve Bank Fant, C., 147 Rep. 
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The holders certificates deposit 
representing deposits bank, payable 
the order the depositors certain 
date current funds, the return the 
certificates properly indorsed, with 
specified rate interest, are “depositors” 
within the Rev. St. 1925, art. 475, and 
such are entitled the bank’s insolvency 
share the dividend paid with the 
proceeds bonds deposited the bank 
with the banking commissioner security 
for its depositors. Shaw Rose, Tex., 


Where bank gives draft another 
check clearing transaction between the 
two banks and fails before the draft 
collected, the bank receiving the draft will 
entitled preference payment out 
the assets coming the hands the 
receiver. Farmers’ Bank Bowling Green 
Cantley, Mo., Rep. (2d) 642. 


140. Deposits withdrawn when bank in- 


solvent. 


Under Article 19, Section the 
Georgia Act, the payment de- 
posit the depositor bank while the 
bank insolvent and with view pre- 
ferring the depositor over other creditors 
void and can recovered the Super- 
intendent Banks upon the failure the 
bank. Twiggs County Bank McCallum, 


BILLS LADING 


146. Liability carrier bona fide 
holder fraudulent bill lading. 
Where railroad employee, having the 
duty notifying consignees the arrival 
goods, forged bill lading and draft 
and negotiated them and the drawee paid 
the draft upon being notified the em- 
ployee that the car referred the bill 
lading had arrived, was held that the 
railroad was liable the drawee for the 
amount his loss. Gleason Seaboard 
Air Line Railway Co., Sup. Ct. Rep. 161. 


BONDS 


167. Rights parties. 


The surety depositary bond not 
liable city for funds lost through fail- 
ure the depositary, where the funds are 
represented time certificate deposit. 
Such transaction constitutes loan and 
violation the Constitution the 
State Washington. City Aberdeen 
National Surety Co., Wash., 275 Pac. 
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§170. Fidelity bonds. 
See 558. 


CERTIFICATES DEPOSIT 


Negotiability. 


certificate deposit reciting that 
named person has deposited 
amount “payable the order himself 
return this certificate properly in- 
dorsed” negotiable. State Nat. Bank 
Beacon Trust Co., Mass., 166 Rep. 


189. Payment certificate. 

The holder certificate deposit 
able “six twelve months” after date 
entitled payment the end six 
months. does not then take payment 
not entitled payment until the ex- 
piration the twelve-month period. Bars- 
ness Burkee, Minn., 223 Rep. 298. 

indorsement. 

bearing forgery the payee’s indorse- 
ment and collects from the issuing bank 
will liable the payee the certifi- 
eate, and will have claim against the 
piration the twelve-month period. Bars- 
low, Minn., 223 Rep. 780. 


199. 


Certificates fraudulently issued. 


The bona fide holder certificate 
deposit can against the issuing 
bank, though the same was fraudulently 


issued the bank’s International 
Corp. Peoples Bank, Fed. 


CERTIFIED CHECKS 


Written verbal certification. 


verbal promise the cashier 
bank pay checks drawn the bank 
not binding, because, under the Negotiable 
Instruments Law, certification must 
writing. Bank Magazine Friddle, 
629. 


216. Retention check certification. 


Where check forwarded the bank 
which payable, and the bank retains 
for days and then returns the 
forwarding party, the bank will held 
have accepted certified the check under 
the Negotiable Instruments Law, which pro- 
vides that where drawee whom bill 
delivered for acceptance refuses within 
hours return the bill, accepted 
nonaccepted, the bill will deemed have 
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been accepted. Mt. Vernon National Bank 
Canby State Bank, Ore., 276 Pac. Rep. 


Where drawee bank pays check 
person other than the payee, presenting the 
check without authority, will liable 
the payee. The payment the check 
constitutes, legal effect, certification. 
This although the bank paid the check 
without indorsement, pursuant the draw- 
er’s instructions pay its checks drawn 
order payable bearer and with- 
out indorsement. Dawson National 


Bank, C., 144 Rep. 833. 


CHECKS 


230. Essentials valid check. 


draft drawn corporation itself 
and payable named bank “check” 
defined the Negotiable Instruments 
Law. Mt. Vernon National Bank Canby 
State Bank, Ore., 276 Pac. Rep. 262. 
560. 

231. Check does not operate assign- 
ment. 


check draft does not operate 


assignment unless appears that the par- 
ties actually intended 
Scharnberg Citizens’ Nat. Bank, Fed. 


bank may apply deposit the pay- 
ment depositor’s overdue note though 
there are checks outstanding which the 
bank has notice, where the deposit was not 
made with the bank’s consent for the speci- 
fic purpose paying the checks ques- 
tion. Clay County First National Bank, 


CLEARING HOUSES 


Return check note under clear- 
ing house rule. 

The custom the Cleveland Clearing 
House Association the effect that check 
received through the clearing house Sat- 
urday morning, found irregular, 
may the sending bank 
the 8.30 clearance the following 
business day, within reasonable time 
thereafter, valid. Akron Scrap Iron Co. 
Guardian Savings Trust Co., Ohio, 165 


COLLECTIONS 
Duties collecting bank, liability 
for negligence generally. 


Articles effect protective rules 
264, 
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Address bank legislation 


Statute. regulating 
adopted New York and other states. 


bank which collects checks for trus- 
tee will not liable for the 
trustee’s the theory that 
should have been legally designated de- 
pository and should have made payment 
only checks countersigned the referee. 
Southern Surety Co. Westside State Sav- 
ings Bank, Ia., 233 Rep. 865. 


Collection should made cash. 


rule permitting collecting bank 
send checks direct the drawee banks and 
receive cash drafts payment will 
not protect the bank where sends check 
the drawee for collection and credit and 
where the drawee fails before making re- 
Stone Wachovia Bank Trust 


Under the North Carolina statutes (C. 
Vol. 220, aa) not negligent for 
collecting bank forward check direct 
the drawee and receive payment 
exchange. Braswell, Inc., Citizens’ 
Nat. Bank, C., 148 Rep. 236. 


The defendant bank received from the 
plaintiff draft produce dealer for 
collection, presented and received check 
for the amount. The bank then forwarded 
its own draft the plaintiff; but the next 
morning the produce dealer stopped pay- 
ment his check, claiming that had 
been given mistake, whereupon the de- 
fendant bank stopped payment its draft. 
was held that the defendant was not 
liable the plaintiff the draft. The 
rule that collections should made cash 
only does not apply case this kind. 
rule has reference case where the 
draft received the collecting 
bank cannot because the 
failure the party issuing it. Parvin 
Midland National Bank Trust Co., Minn., 


Under the Idaho statute (section 
the Bank Act) authorizing collecting bank 
send collection items direct the drawee 
banks, collecting bank, sending check 
direct the drawee, may receive the lat- 
ter’s draft payment and will not re- 
sponsible the drawee the check fails 
before the draft collected. Adams County 
Meadows Valley Bank, Pac. 
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Mailing check direct drawee bank. 


Where collecting bank transmits checks 
directly the bank which they are 
drawn and the latter fails before remitting, 
the collecting bank will not liable the 
owner the checks the absence proof 
that the checks, presented over the 
drawee’s counter, would have been paid. 
Louisville Co. Federal Reserve 
Bank, Tenn., Rep. (2d) 683. 
300. 


Where check delivered bank for 
the bank may forward the check 
direct the drawee bank and receive the 
drawee’s cashier’s check payment. the 
drawee fails before the cashier’s check 
collected the collecting bank will not 
liable its depositor. Cattaruza First 
Nat. Bank, Va., 146 Rep. 393. 


Mailing draft bank which payable. 


not negligence for collecting bank 
the bank which payable for collec- 
tion. Garrett Merchants Bank Trust 
Co., Miss., 118 So. Rep. 540. 
167. 


266. Liability for correspondent’s negli- 
gence under statute. 

The Louisiana Statute (Act number 
1926) relieving collecting bank from 
liability for the fault negligence its 
correspondents applies case where the 
bank which check deposited forwards 
warded direct the drawee, and the latter 
fails without remitting. Joffrion-Woods, 
St. James Bank Trust Co., La., 
121 So. Rep. 378. 686. 


267.—Bank not liable such cases. 

Tennessee bank which exercises 
proper care ‘the selection its corre- 
spondent banks will not liable for the 
negligence such banks. Louisville 
Co. Federal Reserve Bank, Tenn., 
271. Failure bank connected with col- 
lection transactions; rights par- 
ties. 

Where bank forwards checks direct 
the drawee bank for collection and remit- 
tance and the latter fails before the draft 
which remits collected the forward- 
ing bank will not regarded pre- 
ferred creditor. Leach Farmers Mer- 


chants’ Savings Bank, Ia., 220 


Where bank which draft sent 
for collection and remittance becomes in- 
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solvent after the draft collected, the 
drawer not entitled preferred claim 
against the bank unless the proceeds can 
traced into the hands the receiver. 
Andrew Hamilton County State Bank, 


The plaintiff cashed drafts drawn the 
defendant company its agent and sent 
them bank for collection. The de- 
fendant paid the drafts with checks that 
bank and the bank failed without remitting. 
was held that the loss was the de- 
fendant the bank was its agent the 
transaction. Bank Windsor Clark 
679. 


Right revoke credit charge 
back check. 

Where there banking custom the 
effect that collecting bank may charge 
back check the bank may 
charge back check which remains unpaid 
because the failure the drawee after 
issuing draft payment, though the col- 
lecting bank gave the depositor credit and 
permitted him draw against it. Bank 
Charleston Hill, Ark., Rep. (2d) 


CONSIDERATION 


283. Instances sufficient consideration. 


bank which check for the 
payee with knowledge that the drawee has 
refused payment can enforce against the 
drawer, where appears that the check 
was given for good consideration. First 
Nat. Bank Guynes, La., 119 So. Rep. 


284.—Commercial paper. 

Where the holder bank draft trans- 
fers person exchange for the lat- 
ter’s check equal amount, each instru- 
ment, the absence fraud, constitutes 


consideration for the other. The drawer 
the check will liable upon even 
though subsequently develops that the 
bank draft cannot collected its face 


288. Instances insufficient considera- 
tion. 

check signed the name corpo- 
ration and delivered the president 
the corporation payment interest 
his individual note not based upon 
sufficient consideration and the corporation 
not liable it. Smoltz North Water- 
loo Meat Co., Ia., 224 Rep. 536. 
527. 
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290. Instruments given avoid criminal 


prosecution. 


make good part the bank’s loss through 
embezzlement her husband, where the 
bank makes promise that the husband 
will not prosecuted, valid and will not 
set aside. Tramblay Hyde Park State 
906. 

Instruments given gambling 
transactions. 

The fact that the payee note loaned 
money the maker, enable the latter 
pay gambling debt, with which the 
payee was way connected, does not 
render the note void for want valid 
consideration. Clemons Succession 
Johnson, La., 120 So. Rep. 664. 
638. 


291. 


CONTRACTS 


296. Construction. 


down and reset the fixtures bank “at 
actual cost plus twenty per does not 
entitle the manufacturer include 
“overhead charge.” Conti- 
nental State Bank, Tex., Rep. 


299. Liability for damages. 


Where bank contracts for the purchase 
material for use new account cam- 
paign will not permitted return 
that part the material not used but 
must pay for all it. Moran, 
Joplin State Bank, Mo., Rep. 


CORPORATIONS 


303. Powers corporations. 

corporation organized under the New 
York Stock Corporation Law has power 
engage the business discounting 
notes. Where such corporation does dis- 
count notes for its stockholders and for 
others, will not permitted recover 
the notes. Common Finance Corpora- 
tion Balsam, 231 Supp. 656. 
294. 


305. Foreign corporations. 


Missouri trust company which, 
guardian minor, through brokerage 
firm Tennessee, executes lease the 
minor’s property Tennessee and collects 
the rents thereon, not “doing business” 
the state Tennessee. The trust com- 
pany may, therefore, bring suit Tennes- 
see for the rents due filing copy 
its charter with the secretary state. 
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Colbert Toll, Fed. Rep. (2d) 837. 


306. Authority corporate officers. 


One who advances money 
signed corporation with knowledge 
that the president the corporation in- 
tends use the money purchase the 
stock dissatisfied shareholders, will not 
permitted enforce the note against 
the corporation. Standard Furniture Co. 
Smith, Fed. Rep. (2d) 176. 
739. 

311. Officers executing corporate notes 
held personally liable. 

Where the president 
signs note the name the corpora- 
tion, without proper authority, may 
held personally liable the note. New 
Georgia Nat. Bank Lippmann, 


DELIVERY 


Incomplete instrument filled out 
and negotiated without having been 
delivered. 

Where blank traveler’s checks are stolen 
from bank, filled out and transferred, 
they cannot enforced against the com- 
pany which issued them, even holder 
due course. City Nat. Bank Ameri- 
can Express Co., Tex., Rep. (2d) 


319. 


DEPOSITS 


§328. Disclosure depositor’s balance. 

bank may compelled, the instance 
internal revenue agent, produce 
the records taxpayer’s deposits and 
withdrawals for the purpose ascertain- 
ing the correctness the depositor’s in- 
come tax return. Cooley Bergin, Fed. 
Rep. (2d) 930. 85. 

court equity will, injunction, re- 
strain bank from giving information con- 
cerning the deposits members the 
police force the prosecuting attorney 
county “to assist him some investiga- 
146 Atl. Rep. 34. 498. 


330. Deposit guaranty laws. 

bank tide over period stringency 
not entitled the protection the 
guaranty fund. State rel. Spillman 
Farmers’ State Bank, Neb., 220 Rep. 


The fact that bank pays the highest 
lawful rate interest deposit and 
has arrangement with correspondent 
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bank whereby the depositor’s checks are 
paid through the correspondent par will 
not deprive the depositor the protection 
the Nebraska Deposit Guaranty Law. 
State rel. Spillman Nebraska State 
Bank, Neb., 225 Rep. 778. 
579. 


333. Deposits made when bank insolvent 
depositor. 

Where deposit made time when 
the bank hopelessly insolvent, the 
knowledge its officers, and the bank sub- 
sequently fails, the amount the deposit 


may reclaimed the depositor can 


traced into the hands the receiver. 
Holloway Dykes, Fed. Rep. (2d) 


Officers bank, knowing that failure 
was imminent, placed deposits received the 
day before the failure separate pack- 
ages marked with the depositors’ names. 
The deposits were not entered the books 
the bank. was held that the depositors 
were entitled return their deposits, 
except where appeared that the account 
was overdrawn. Bank Whitecastle, 
La., 119 So.-Rep. 872. 587. 


erence the ground that the bank was 
insolvent when the deposit was made 
must appear that the officers were aware 
that fact. Scharnberg Citizens’ Nat. 
Bank, Fed. Rep. (2d) 673. 
804. 


334.—Civil liability officers. 

The directors bank, who knowingly 
receive deposits time when the bank 
insolvent, will personally liable for 
any loss sustained the depositors. Under 
Kansas statute directors will presumed 
have had knowledge the bank’s insol- 
where they have failed make 
proper examinations the bank’s affairs 
and where the insolvency would have been 
disclosed such examinations. Rich 
Hough, Kans., 269 Pac. Rep. 23. 
60. 


The South Carolina statute providing 
that director shall liable for deposits 
received with his knowledge assent after 
“he shall become aware” the bank’s in- 
solvency does not impose liability where 
merely appears that ‘the director should 
have known the bank’s insolvency. Dan- 
iels Berry, C., 146 Rep. 420. 


Directors bank who receive deposits 
with knowledge that the bank insolvent 
will liable depositors for losses sus- 
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tained them through the failure the 
bank. Johnson Larson, Minn., 224 


338. Special deposits. 


deposit not special deposit unless 
the parties intended it. Heckman 
Ottumwa Nat. Bank, Ia., 223 Rep. 


Where bank with which bonds are de- 
posited for safekeeping wrongfully sells the 
bonds, uses the proceeds, and becomes in- 
solvent, the depositor entitled file 
general claim for the amount. Bailey 
Farmers’ Bank, Ky., Rep. (2d) 


343. Public deposits. 


Where bank knowingly pays checks 
drawn sheriff his individual capac- 
ity out county funds deposited his 
name sheriff the bank will respon- 
sible for the amount misappropriated 
the sheriff. Farmers Bank United States 
Co., Fed. Rep. (2d) 676. 


345. Deposits corporate officials and 
other agents. 

bank, which permits the agent 
corporation deposit his personal ac- 
count check signed him the name 
the corporation and payable the 
bank’s order, will liable the corpora- 
tion the agent misappropriates the 
Chase Co. Norfolk Nat. Bank, 


Where agent, authorized indorse 
blank, checks payable his principal 
and deposit them the principal’s account, 
deposits certain checks his own account, 
the bank, has knowledge the 
limitation the agent’s authority, not 
liable the principal. Parker-Gordon 
Cigar Co. Liberty Nat. Bank, Okla., 273 
Pac. Rep. 269. 348. 


Where the president corporation in- 
dorses check payable the corporation, 
deposits his personal ‘account and 
checks out the proceeds for his own per- 
sonal use, the bank will not liable. The 
bank not required investigate the 
president’s right make such use the 
Wheeler Motor Sales Co. Guer- 
guin, Tex., Rep. (2d) 309. 


The plaintiff’s agent, with authority, drew 
drafts the plaintiff, payable the de- 
fendant bank, but without authority had 
the proceeds placed his personal account 
the bank and appropriated them his 
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own use. was held that the bank was 
not liable. White-Dulany Co. Craigmont 
State Bank, Idaho, 279 Pac. Rep. 621. 


346. Deposits partner. 

bank will liable partnership 
where permits one the partners in- 
dorse checks payable the firm and deposit 
them his personal account the partner 
misappropriates the proceeds. McIntosh 
Detroit Savings Bank, Mich., 225 


347. 
tors and trustees. 


Where executor draws check against 
his account executor, deposits his 
own credit his bank and appropriates 
the proceeds, the latter bank, having 
knowledge the fraud not liable the 
estate. Cocke’s Administrator Loyall, 


Where county trustee draws checks 
against his trustee account and deposits 
them the same bank the credit his 
personal account and, thereafter, pays in- 
dividual debts with checks drawn against 
his personal account, the bank will liable 
the county for the amount county 
funds misappropriated the trustee which 
traced into the hands the bank. 
Maryland Casualty Co. City Nat. Bank, 
Fed. Rep. (2d) 662. 363. 


bank which permits school district 
transfer funds from his account 
clerk his personal account will not 
liable for the clerk, 
the bank acted good faith and without 
knowledge the fraudulent acts. New 
Amsterdam Casualty Co. Robertson, Ore., 
278 Pac. Rep. 963. 707. 


355. Survivor entitled fund deposited 
two names, 

brother and sister opened savings 
account the names “J. and L.,” sign- 
ing statement that the account was their 
joint property and might withdrawn 


either the survivor. the death the 
brother was held that the sister was en- 
titled the deposit. Lee’s Adminis- 

person opened savings account 
the name himself “or Mrs. Mary Ses- 
sions,” his daughter. The passbook was 
stamped “subject withdrawal whole 
either.” Subsequently the depositor caused 
his daughter’s name out and 
Upon the death the depositor was held 
that the granddaughter was entitled the 


Deposits executors, 
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account. Carlin’s Estate, 236 
358. Rule New York deposits 
constituting tentative trusts. 

bank her name trust for her daughter. 
She later executed will which she made 
gift the deposit some other party. 
Upon the death the depositor was held 
that the executrix was not entitled 
order directing the bank pay the money 
her, without first bringing the daughter 
into court and giving her opportunity 
show, such were the case, that the tenta- 
tive trust created the deposit had been 
into completed gift during the 
lifetime the depositor. Faulkner’s 
817. 


364. Proving deposit. 

bank which issues deposit slip 
depositor’s agent, indicating that de- 
posit has been made the depositor’s ac- 
count, will not liable the depositor 
where appears that deposit was not 
actually made. American National Ins. Co. 
Marine Bank Trust Co., La., 118 So. 


Pledge secure deposits. 


commercial bank Minnesota has 
power pledge promissory notes secure 
deposits even though the pledge 
induce extension past due deposit. 
Farmers’ State Bank County Marshall, 


EXECUTORS, ADMINISTRATORS AND 
TRUSTEES 


New York’s New Decedents’ Estate Law. 

Appointment bank trust com- 
pany. 

Where Massachusetts trust company, 
which has been appointed act execu- 
tor will, merges into existing na- 
tional bank under the national bank’s char- 
ter, the national bank will not permitted 
continue act executor the place 
the trust company. parte Worcester 
County Nat. Bank, Sup. Ct. Rep. 386. 


Progress the Management Dece- 
dents’ Estate Banks and Trust Compa- 


383. Compensation. 


extra compensation for extraordinary 
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services, must prove the extent, nature and 
value such services. Pearce Smith, 


will bequeathed legacies certain 
legatees and gave one-half the residuary 
estate niece the testator. The ex- 
ecutor was given authority sell the testa- 
tor’s real property. The legatees agreed 
among themselves that all the real estate 
should the niece part her share. 
was held that the executor was entitled 
commissions the real estate. 
Kennedy’s Will, 234 Supp. 734. 
552. 


executor having trustee powers 
and not authorized lease the testator’s 
property not entitled commissions 
rents collected him. Kennedy’s 


executor was authorized pay 
mortgage debt the testator’s real prop- 
erty. After paying the debt the property 
was sold for sum, which was paid partly 
mortgage. was held that the executor 
was entitled commissions the amount 
the mortgage debt addition com- 
missions the entire amount for which 
the property was sold. Hopkins’ Will, 


390. Personal liability 


executor not liable for failure 
sell stock belonging the estate where 
appears that the stock worthless. 
Carmody’s Estate, 235 Supp. 78. 

391. Investments—duty invest and 
care required. 


statute authorizing trust company 
invest estate funds securities “held 
specially procured it” will not 
authorize the trust company invest trust 
funds mortgages which the company 
owns. Security Bank Trust Co., 
329. 


trust company cannot buy from itself 
securities which owns for estate which 
trust company invest funds ap- 
proved securities “either then held 
then specially procured it” does not 
refer securities owned the trust com- 
pany. Kelly First Minneapolis Trust 
Co., Minn., 226 Rep. 696. 
920. 


403.—Liability for interest. 


the funds the estate his hands 
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trust company savings bank, and upon his 
interest would have been earned had the 
deposit been made. Eddy’s Estate, 


FOREIGN EXCHANGE 


416. Liability foreign exchange trans- 
actions. 

The defendant bank issued draft 
bank Greece, making for 81,255 
drachmas mistake instead 8,125 
drachmas. Learning its mistake the de- 
fendant cabled the Greek bank pay only 
8,125 drachmas. This prevented the pay- 
ment the draft upon its presentment 
mail. was held that the loss due de- 
exchange should borne the 
defendant. Kondas Washoe County 
Bank, Nev., 271 Pac. Rep. 465. 


FORGED PAPER 


419. Forged paper general. 


Where the payee check entrusted 
his agent for the purpose depositing 
holder for value bearing forgery the 
payee’s signature, was held that the 
holder could enforce against the payee. 
The payee was precluded his actions 
delivering the check the agent from set- 
ting the forgery defense. Pyper 
Climer, Ohio, 163 Rep. 640. 
282. 


Where the United States paid Victory 
notes forgeries the payees’ indorse- 
ments and did not notify the collecting 
bank until nineteen months after discover- 
ing the forgeries, was held that the gov- 
ernment could not from the bank. 
Ladd Tilton Bank United States, 
Fed. Rep. (2d) 334. 346. 


church authorized draw 
checks against the church’s bank account 
and who had previously, with authority, 
borrowed money from the bank for the 
church, fraudulently executed series 
notes the name the church, which the 
bank good faith discounted. The pro- 
ceeds were credited the church account 
and were subsequently misappropriated 
the treasurer. was held that the bank 
was not liable. Trust Co. Norfolk 
Snyder, Va., 147 Rep. 234. 
582. 
Liability bank depositor where 
check bearing forged sig- 
nature. 

Where bank pays checks bearing forged 
signatures and the payments are discovered 
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and reported the bank the depositor 
soon the depositor’s books are there- 
after audited, the bank will not allowed 
charge the checks against the depositor’s 
account. Hightstown Trust Co. Ameri- 
can Equity Corp., J., 144 Atl. Rep. 599. 


may not recover money paid 
check bearing forged signature. 
drawee bank may not recover money 
has paid out check bearing forg- 
ery the drawer’s signature from the 
bank which the money was paid and 
which received good faith. Citizens’ 
Nat. Bank San Angelo Nat. Bank, Tex., 
426. Drawee allowed recover money 
paid check bearing forged signa- 


drawee bank may recover the money 
which has paid check bearing 
forged drawer’s signature where appears 
that the bank collecting the check was not 
holder due course. Greenwich Bank 
Chatham Phenix Nat. Bank, Court 


Liability drawee bank drawer 
where check paid forged indorse- 
ment. 


Where bank pays checks forged in- 
dorsements and the drawer brings suit 
against the forger loses his right 
hold the bank liable. Insurance Co. 
North America Fourth Nat. Bank, 
Fed. Rep. (2d) 933. 238. 


Where the president corporation, 
acting without authority, indorses checks 
which the corporation named payee 
and transfers the checks party who 
collects them from the drawee bank, the 
latter bank will liable its depositor, 
the drawer the checks, for their amount. 
Auto Supply Co., Fidelity 
Union Trust Co., J.; 144 Atl. Rep. 30. 


The plaintiff drew two checks the de- 
fendant bank, payable the order “M. 
Co.” for “J. T.” and delivered them 
deliver them the Co. payment for 
materials used work which had 
supervised foreman. cashed them 
the defendant bank. was held that the 
bank was protected paying the checks 
and was not liable the plaintiff. Couture 
Ocean Park Bank, Calif., 270 Pac. Rep. 
943. 287. (Reversing May 
1928 J., 338.) 
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Where bank pays check forged 
indorsement and the forger pays part 
the proceeds the payee, the bank will 
liable the drawer for the balance only. 
Yanowe Co., American Ex- 
change Irving Trust Co., 234 Supp. 

435. Drawer may recover money paid 
where signature and indorsement 
both forged. 

drawee bank which pays check bear- 
ing forged drawer’s signature and 
forged payee’s indorsement may recover the 
amount from the bank which the pay- 
ment was made, where the latter, without 
investigation, cashed the check for 
stranger, who claimed the payee. 
Bank Pulaski Bloomfield State Bank, 


439. Depositor’s duty examine returned 
vouchers and report irregularities 
bank. 

Where bank depositor discovers that 
employee has made unauthorized use 
checks entrusted him the depositor, 
the latter must give notice the bank 
within reasonable time; otherwise, the 
bank will relieved from liability. Na- 
tional Surety Co. Stockyards Nat. Bank, 
Colo., 272 Pac. Rep. 470. 169. 


445.—Depositor’s duty give notice upon 
discovering forged indorsement. 


Where depositor discovers that checks 
bearing forged indorsements have been paid 
under obligation report the 
matter promptly the bank. His failure 
will release the bank from liability. 
National Surety Co. Bank the Man- 
hattan Co., 231 Supp. 389. 
35. 


Where bank pays check bearing 
forged indorsement and the depositor, upon 
discovering the fact about year later, 
promptly notifies the bank, the fact that 
the depositor does not make formal demand 
upon the bank commence action until six 
months after discovering the forgery 
defense the bank. Atwell Mercantile 
Trust Co., Cal., 272 Rep. 799. 


446. Drawee bank paying check 
forged indorsement held liable 
true owner. 

the payee’s indorsement, failure the 
payee promtply notify the drawee bank, 
intermediate parties, the fact will not 
preclude him from recovering against them. 
Stern President and Directors Man- 
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hattan Co., 
702. 


bank held liable. 


bank which collects checks forgeries 
the payee’s indorsement liable the 
payee for the amount the checks. Cali- 
fornia Co. Marine Nat. Bank, 
Wash., 268 Pac. Rep. 891. 55. 
Check delivered impersonator— 
rights drawee bank. 

Where person obtains check fraud, 
payable himself under assumed name, 
and transfers for value person who 
collects from the drawee bank, the bank 
will not permitted recover the money 
the theory that the payee’s indorsement 
was forgery. Milner First Nat. Bank, 


impostor wrote the plaintiff under 
the name former client the plain- 
tiff’s requesting that check sent 
her. The plaintiff, believing that the letter 
came from his former client, drew check 
the defendant bank payable her order 
and forwarded it. The check was collected 
the impostor. was held that the de- 
fendant bank was liable. Moore Moul- 
trie Banking Ga., 148 Rep. 


454.—Rights drawer. 

Where bank receives forged savings 
withdrawal receipt and forwards check 
the impostor, who collects, the bank will 
not allowed recover from the collect- 
ing agent. Peninsular State Bank First 
National Bank, Mich., 222 Rep. 157. 


GIFTS 


466. Gifts securities. 

Where certificate deposit trans- 
ferred the payee prior her death, the 
transferee presumptively the owner. 
the payee’s administrator claims it, must 
assume the burden proof. Nevil Bank 
Whitehouse, Tenn., Rep. (2d) 


467. Gifts bank deposits. 

The delivery the payee checks drawn 
against savings bank-account, without the 
delivery the passbook, does not consti- 
tute valid gift the deposit. 
Rosenthal’s Estate, 230 Supp. 271. 


GUARANTY 


468. Guaranty general. 


Where bank extends additional credit 
upon the customer’s father’s 
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agreement guarantee the new loan and 
all existing loans $5,000, the guar- 
anty based sufficient consideration 
and may enforced the bank. 
Whorter First State Bank, Tex., 
Rep. (2d) 808. 284. 


oral agreement repay loan made 
the promisor’s son cannot enforced. 
First Nat. Bank Hammer, D., 220 


bank officer will not liable 
oral guaranty the repayment loan 
made the bank customer. Elm 
Springs State Bank Bradley, Ark., 


contract wherein the officers and di- 
rectors bank, consideration the 
extension the bank’s charter the su- 
perintendent banking, guarantee that 
the bank then solvent and that they will 
maintain its solvency void against 
public policy. Andrew Breon, Ia., 226 


471. Construction contract guaranty. 


that the guarantor has defense 
action the guaranty void against 
policy that attempts preclude 
person from asserting remedy the 
courts. provision this kind, however, 
does not invalidate contract guaranty. 
Nye Chase Nat. Bank, Fed. Rep. (2d) 


GUARDIANS 


478. Liabilities. 

The cashier the defendant bank, with- 
out the knowledge the directors, qualified 
the bank guardian two infants. The 
guardianship funds were mingled with the 
funds the bank and were lost. was 
held that the directors were not personally 
liable because they failed ascertain that 
the bank had been appointed guardian and 
protect the funds. Jones First State 
Bank, Tenn., Rep. (2d) 326. 
468. 


bank director, acting guardian 
minor, who permitted estate funds re- 
main deposit his bank for more than 
month after knew that the bank’s re- 
serve was below the legal limit, was held 
liable for the loss the funds through the 
failure the bank. Moeller, 
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HOLDERS DUE COURSE 


Holder must take without notice 
defect. 

bank which discounts trade accept- 
tance can enforce against the acceptor 
although was not accepted the drawee 
until after the discount. The fact that the 
acceptance lacking does not make the ac- 
ceptance incomplete irregular upon its 
Seneca County Trust Co. Swiller Bros., 
J., 146 Atl. Rep. 654. 691. 


483.—Purchaser held put notice. 


Where bank who the sole 
managing officer the bank, purchases 
from himself for the bank notes payable 
him and the bank ratifies the transac- 
tion and brings suit the notes, 
chargeable with his knowledge defects 
the notes. Brownell Ruwe, Neb., 220 


484. Receiving paper belonging prin- 
cipal payment agent’s debt. 

Where the president corporation who 
owned most the stock made practice 
issuing corporate checks for personal 
debts, was held that person, who re- 
ceived such checks when the president’s 
salary account was overdrawn, could not 
compelled refund the corporation. 
Hall Crawford, Tex., Rep. (2d) 


495. Holder must take for value. 


Where bank receives for collection 
draft attached bill lading and per- 
mits the drawer draw against the credit, 
becomes holder due course. the 
consignee secures the shipment without pay- 
ing the draft will responsible the 
bank for the amount. Nat. Bank 
Sonnenstrahl, Y., 164 Rep. 327. 


Where bank permits depositor draw 
against uncollected check and the drawer 
stops payment, the bank may enforce the 
check against the drawer. Estate- 
Land Title Trust Co. Butler, Pa., 145 
Atl. Rep. 689. 523. 


account. 

The mere crediting drafts the de- 
positor’s account does not make the bank 
rights ‘superior those attaching 
the depositor. Colorado Nat. 
Bank Western Grain Co., Ala., 118 So. 
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§500. Rights holder due course. 


promissory note, given violation 
blue sky law, may enforced 
holder due course. Co. 
Tolmie Bros., Idaho, 269 Pac. Rep. 96. 


The fact that check given the 
payee the purchase price for intoxicat- 
ing liquors defense against holder 
due course. Eastern Tire Co. Goukler, 
J., 146 Atl. Rep. 690. 697. 


The purchaser good faith trade 
acceptance can enforce although was 
drawn foreign corporation which had 
not been authorized business the 
state. Allison Hill Trust Co. Sarandrea, 


INDORSEMENTS 


Indorsement for deposit 
tive indorsement. 

The indorsement check the payee 
“for deposit only” restrictive indorse- 
ment and does not pass title the check 
the bank which deposited. First 
Nat. Bank John Morrell Co., D., 
221 .W. Rep. 95. 148. 


546. 


INSURANCE 
558. Liability policies. 

forgery and alteration policy insuring 
bank against loss through the cashing 
checks other banks bearing forged sig- 
nature indorsement does not protect the 
bank where the cashier one its de- 
positors, authorized indorse for deposit 
checks payable the depositor, indorses 
number such checks and cashes them 
the bank. Dexter Horton Nat. Bank 
United States Co., Wash., 270 Pac. 


forgery bond issued the defendant 
company insured the plaintiffs against loss 
through the payment forged indorse- 
ment any check drawn the plaintiffs. 
The plaintiffs drew checks the order 
corporation and delivered them the 
corporation’s president, who indorsed them 
without authority and appropriated the 
proceeds. The plaintiffs were compelled 
pay the amounts over again the corpo- 
ration. was held that this loss was 
covered the bond. Schramm Metro- 
politan Casualty Ins. Co., 231 Supp. 


surety company issuing bond indem- 
nifying bank against loss through the 
dishonesty its president not liable for 
losses which occurred after the president 
had relinquished that position and had be- 


Centerville State Bank 
National Surety Co., Kans., Fed. Rep. 


policy insuring against losses through 
payments forged indorsements does not 
protect against payment indorse- 
ment made through false assumption 
authority, as, this case—American Inv. 
Standard Accident Ins. Co., Mich., 222 


surety company, having insured bank 
against loss burglary robbery offered 
reward any officer employee who 
should capture any person “undertaking 
rob burglarize this bank.” was held 
that officers the bank who arrested 
burglar were entitled the reward though, 
before his arrest, the burglar had 
concealing the money. 
Rep. (2d) 534. 260. 


policy title insurance does not cover 
losses due forged indorsements. State 
rel. Missouri Abstract Co. Globe In- 
demnity Co., Mo., Rep. (2d) 668. 


Where bank officer, following estab- 
lished practice, receives money cus- 
tomer’s office for deposit the bank and 
robbed while returning the bank, the 
bank protected policy insuring 
against loss through robbery, hold-up, 
money, which holds agent while 
such money transit the custody 
its employees outside the bank. Wellston 
Trust Co. American Surety Co., Mo., 


company issuing policy indemnifying 
bank against loss sustained the bank 
reason having taken during the term 
the policy any forged security not 
liable the bank for loss sustained rea- 
son the taking forged securities prior 
the issuance the policy, although such 
loss sustained during the term the 
policy. Kimbell Trust Savings Bank 
Hartford Accident Indemnity Co., 


bond bank against loss 
through the dishonesty its employees 
amount not exceeding $100,000 “for 
period one year from the date hereof, 
and all subsequent annual premiums.” The 
bond remained force for ten years. Dur- 
ing the last five years that was force 
the bank lost $235,483.02 through the dis- 
honesty employees. was held that the 
surety company was liable only the ex- 
tent $100,000. National Bank North 
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Hudson National Surety Co., J., 144 
Atl. Rep. 576. 390. 


bond protecting bank against loss 
through the payment any note upon 
which the signature indorser forged, 
not cover note which the signa- 
ture person who signs below the mak- 
er’s name forged. person signing 
co-maker. Grange Trust Co. Ameri- 
ean Surety Co., Fed. Rep. (2d) 445. 


Where policy robbery insurance is- 
sued bank provides that the bank shall 
provide guard for each custodian convey- 
ing insured property outside the bank, 
the policy will not cover robbery from 
unprovided with guard. Se- 
State Bank Royal Indemnity Co., 
Kans., 273 Pac. Rep. 430. 429. 


Where policy insuring bank against 
loss through the dishonesty its cashier 
requires the bank give notice “as soon 
possible” after learning loss and 
the bank waits two years after learning 
the dishonesty before giving notice 
the bank will not allowed recover. 
Morrellville Deposit Bank Royal Indem- 
nity Co., Pa., 144 Atl. Rep. 424. 
453. 


bond indemnifying bank against loss 
through the dishonesty its president pro- 
vided that liability should not extend be- 
yond the termination the president’s con- 
nection with the bank. After the president 
left the bank was robbed and the presi- 
dent was suspected. was held that there 
was liability even though the plans 
were laid while the president was still with 
the bank. Montgomery County Nat. Bank 
National Surety Co., Fed. Rep. (2d) 


Where the circumstances were such that 
bank, bookkeeper must have known that 
the president was embezzling the bank’s 
funds, the bookkeeper and the sureties 
his bond were held liable. Austin Nie- 
man, Tex., Rep. (2d) 794. 
510. 


The surety the fidelity bond the 
treasurer corporation not liable for 
funds deposited the treasurer bank 
selected the corporation, which funds 
were lost through the failure the bank. 
Lamberton Building Loan Na- 
tional Surety Co., Minn., 225 Rep. 


manager the employ corpora- 
tion deposited his individual account 
checks payable the corporation and with- 
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drew and used the proceeds. The surety 
the employee’s fidelity bond made good the 
loss the corporation. was held that 
the surety company was not entitled 
subrogated any rights which the corpo- 
ration might have had against the bank 
and that consequently the surety company 
could not recover from the bank the amount 
which had paid the corporation. Louis- 
ville Trust Co. Royal Indemnity Co., Ky., 


Rights creditors proceeds life in- 
surance policy. 


Where man’s life insured favor 
his wife she will entitled the proceeds 
Chatham Phenix Nat. Bank Trust Co. 
Crosney, Y., 167 Rep. 217. 


INTEREST 
Interest deposits. 


order that interest may recovered 
vided either contract statute. 
zens’ State Bank Webster-Choctaw Drain- 
age District, Miss., 121 So. Rep. 826. 


INVESTMENTS 


Under section 106 the New York 
Banking Law state bank has author- 
ity invest its funds the common stock 
corporations. Dyer Broadway Cen- 
tral Bank, 233 Supp. 96. 
461. 


rediscount corporation not prohibited 
from purchasing promissory notes 140 
the New York Banking Law, which con- 
tains certain prohibitions against encroach- 
ments upon the powers banks. Redis- 


LETTERS CREDIT 
§579. Letters credit. 


forwarded the request the person 
whose favor the letter drawn under 
obligation inform such person the 
expiration date the letter and not 
liable for loss resulting from such per- 
son’s ignorance the expiration date. 
First Nat. Bank, Y., 162 
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LIEN AND SET-OFF 


Application firm account part- 
ner’s debt. 


Upon thé failure bank depositor 
will not permitted set off his liability 
his note held the bank against the 
member. Myers Cantley, Mo., 
Rep. (2d) 112. 698. 


586. Application partner’s account 
firm debt. 


bank apply the deposit 
individual the satisfaction note 
made partnership which the indi- 
vidual member. Galloway Vivian 
State Bank, La., 123 So. Rep. 126. 
795. 


587. Deposit agent. 


Where person deposits his credit 
bank money which holds trustee 
agent another, the bank may apply 
the deposit the satisfaction the de- 
positor’s individual debt, provided the bank 
has knowledge that anyone other than 
the depositor has interest the fund. 
Fidelity National Bank Copeland, Okla., 
275 Pac. Rep. 649. 611. 


588. Deposit trustee. 


bank has right set off receiver’s 
deposit account against matured receivers’ 
certificates held the bank. Lebanon Iron 
Co. Donnelly Co., Fed. Rep. (2d) 


Special deposits. 


positor enable him purchase live stock 
and ship the same market, agreeing 
pay checks drawn the depositor and de- 
livered payment for such livestock, the 
bank will not subsequently permitted 
apply the proceeds the sale the live- 
stock the satisfaction overdrafts 
previously made the depositor. Gillen 
Wakefield State Bank, Mich., 224 


Unmatured debt depositor. 


Upon the insolvency depositor 
bank may apply the depositor’s checking 
the satisfaction the deposi- 
tor’s note, although the note not yet 
due. may not, however, apply such 
note sums subsequently offered for deposit, 
but received the bank with the inten- 
tion applying them the note regard- 
less the depositor’s intent. Rupp 
Commerce Guardian Trust Savings Bank, 
Fed. Rep. (2d) 234. 816. 
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bank may not apply deposit the 
satisfaction note which the de- 
positor liable prior the maturity 
the note. Citizens’ Bank Trust Co. 
Turner, Ala., 122 So. Rep. 311. 
776. 


616. Effect death depositor. 

Where the estate decedent in- 
solvent bank may set off against de- 
posit the decedent’s name notes the 
decedent held the bank although such 
notes were not due the time the de- 
cedent’s death. Sullivan Merchants’ Nat. 
Bank, Conn., 144 Atl. Rep. 34. 
367. 


§621. Depositor’s right set-off. 

pastor deposited church funds 
account entitled “C. Hanson, pastor 
First Christian Church.” Upon the failure 
the bank was held that the pastor 
could set off the deposit against his lia- 
bility note his held the bank. 
Hanson Bank Grange, Ga., 147 


LOAN AND DISCOUNT 


631. Excessive loans. 


Under §583 the Kentucky Statutes 
providing that bank may loan any 
one person, company firm amount 
excess per cent. its capital and 
surplus, bank may loan more than per 
cent. its capital and surplus bonds 
secured mortgages signed various 
mortgagors although all the bonds are 
guaranteed one title company. Petition 
Hawesville Deposit Bank, Ky., 
Rep. (2d) 819. 108. 


632. Loan officer. 

Nebraska statute prohibiting loan 
bank officer or, without the con- 
sent the board directors, direc- 
the bank officer, does not prohibit 
loan partnership which officers 
and directors the bank are members. 
State Pielsticker, Neb., 225 Rep. 


MONEY ORDERS 


661. Telegraph money orders. 


Where money sent telegraph and 
there agreement between the parties 
requiring identification, the telegraph 
will not liable making pay- 
ment the wrong party unless appears 
that, doing so, the company has been 
guilty negligence. Western Union Tele- 
graph Co. Kidd, Ala., 118 So. Rep. 228. 
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NATIONAL BANKS 


702. Powers national banks generally. 


national bank will not held liable 
surety bond given another bank 
depository county funds, even though 
the depository agrees to, and does, deposit 
part the county funds the national 
bank. Board Commissioners Bank 
Southport, C., 145 Rep. 227. 


723. Action foreign state. 


The fact that California national bank 
maintains office New York for the 
purpose soliciting business and gathering 
credit information does not constitute “do- 
ing business New York” subject 
the bank the service process New 
York under the statutes that state. 
Raiola Los Angeles First Nat. Trust 
Savings Bank. 233 Supp. 301. 


Action against national bank. 


Under the Federal statute (12 
§94) national bank must sued 
the city place which its banking house 
located. Raiola Los Angeles First 
Nat. Trust Savings Bank, 233 


NEGLIGENCE 


724. Liability for negligence. 

Where bank, loaning money real 
estate, neglected have existing mort- 
gage released, instructed, the bank was 
held liable for the loss. Farmers’ Life In- 
surance Co. Ignacio State Bank, Colo., 


Where bank, acting the agent 
dealer the sale diamonds, returns 
diamond the dealer contrary 
tions, and the diamond stolen transit, 
the question the bank’s liability for 
the loss question for the jury de- 
cide. Jason Weiler Sons Haskell Na- 
tional Bank, Tex., Rep. (2d) 384. 


Public accountants who negligently audit 
the books corporation and prepare 
balance sheet, indicating that the corpora- 
tion solvent, will not liable for the 
loss sustained one who loans money 
the corporation reliance the figures 
appearing the balance sheet, even though 
appears that the corporation was actually 
insolvent the time the audit, because 
there contractual relation between the 
accountants and the lender. Ultra Mares 
Corporation Touche, New York Supreme 
Court, June 13, 1929. 493. 
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NEGOTIABILITY 


725. Words negotiability necessary. 


draft payable “the Armstrong Es- 
tate” not negotiable because neither 
payable order nor bearer. Guggen- 
hime Co. Lamantia, Cal., 276 Pac. Rep. 


able. 

instrument which does not conform 
the requirements the Negotiable In- 
struments Law negotiability cannot 
the instrument the effect that ne- 


§728. Trade acceptance negotiable. 
See 


731. Stipulations general not affecting 
negotiability. 

Corporate bonds not lose their negoti- 
ability because they are subject the pro- 
visions trust mortgage relating the 
security but not the character the 
bond, nor because acceleration clause 
effective case default, nor because 
redemption clause. Enoch Brandon, 


735. Recital consideration. 

The negotiability note not de- 
stroyed statement that “covers 
ferred installments under conditional sale 
Berry Downey Co., Ind., 167 


743. Instrument must certain 
amount. 

sions for interest not negotiable. First 
Nat. Bank Bosler, Pa., 147 Atl. Rep. 74. 


749. Certainty payee. 

note payable the order “W. 
Ritter, Manager, Umsted Co.. 
the payee with sufficient 
and negotiable. National Bank 
Commerce I., 145 Atl. 


750. Instrument must certain 
time payment. 


note, which gives the payee lien 
growing crop wheat, agreeing that the 
wheat shall not mortgaged removed, 
except per cent. for the purpose 
paying the note, and providing for maturity 
whenever the crop shall threshed non- 
negotiable. Rohr Jeffery, Kan., 278 
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757.—Provisions for extension time. 

fied not made nonnegotiable 
provision that “after this obligation shall 
become due the time payment thereof 
may extended from time time any 
Adams, Ia., 222 Rep. 878. 


The negotiability note not af- 
fected provision that the makers and 
indorsers “consent the renewal and ex- 
tension this note without notice us.” 
Sioux Nat. Bank Lundberg, D., 223 


760. Medium payment. 

conditional sale note authorizing the 
holder case default payment 
retake and sell the property for which the 
note was given and deduct various ex- 
penses connection therewith 
negotiable. Such instrument requires 
the doing something addition the 
payment money. International Harves- 
ter Co. Watkins, Kans., 272 Pac. Rep. 


NOTICE DISHONOR 


Where interested witness testifies 


behalf bank that mailed notice 
dishonor the indorser note held 
the bank and the indorser denies ever 
having received the notice, the question 
whether the notice was properly ad- 
dressed must decided the jury. Con- 
tinental Bank Great Lakes Corp., Mich., 


NOTARIES 


792. Contract between bank and notary 
divide fees: 


agreement between bank and 
notary that all notarial fees for his serv- 
ices notary shall paid and retained 
the bank invalid. The notary can 
compel the bank pay him the amount 
the fees retained it. Geddis West- 
side National Bank, J., 145 Atl. Rep. 


OFFICERS BANKS 


Liability banks for employee’s of- 
ficer’s fraud. 

trust company not liable per- 
son for loss sustained buying stock 
the advice the 
Pfeil Citizens’ Loan Trust Co., Ind., 
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Where bank officers recommend second 
mortgage loan guardian and part 
the proceeds were used pay 
rower’s debt the bank, the bank was held 
liable for the loss sustained. Dye Dodd, 


946. 


bank may held liable for the fraud 
employee engaged soliciting 
ness. Kostoff Meyer-Kiser Bank, Ind., 


862. Authority employ counsel. 

The president the defendant bank, 
with authority, employed secretary whose 
duty was investigate the affairs 
debtor bank with the object collecting 
claim. The secretary, acting the 
president’s suggestion, employed the plain- 
tiff act counsel. result the 
was collected. was held that the 
bank was responsible for 
fees. Burns Valley Bank Fresno, 
Cal., 271 Pac. Rep. 107. 


Where bank has regularly retained 
attorney and there evidence the 
contrary will presumed that the presi- 
dent the bank has authority employ 
attorney bring action quiet the 
title which the bank inter- 
ested. Smith McKee, D., 226 


§863. Personal liability president. 

Where depositor, about withdraw 
deposit because rumor the bank’s 
insolvency, allows the deposit remain 
upon the president’s assurance that the 
bank sound, the president knowing the 
true, the president will 
liable the depositor the failure 
bank. Smith Vandiver, C., 147 


867. Liability bank for acts vice- 
president. 

Two employees the defendant bank 
persuaded the plaintiff, misrepresenta- 
company which the two employees were 
personally interested. $2,450 this amount 
was used pay note the construction 
company held the bank. The plaintiff 
lost some $9,000 result the transac- 
tion. was held that the bank was not 
with notice its employees’ 
acts and that was not liable 
the plaintiff for his loss. The bank was, 
however, held liable for the amount which 
received payment the note. Martin 


Gotham Nat. Bank, New York, 162 
Rep. 91. 
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Where the vice-president bank took 
part in-a scheme defraud aged de- 
positor his money, facilitating the 
depositor’s withdrawal large sum, 
thereby enabling the other conspirators 
gain possession it, was held that the 
bank was liable for the amount lost the 
depositor. National City Bank Carter, 
Fed. Rep. (2d) 25. 666. 


bank not liable for its vice-presi- 
dent’s acts making loans for customers 
the bank. Porter Sullivan, Tex., 


the cashier pay him with funds belong- 
ing the bank will liable the bank 
for the amount, even though the creditor 
received the payment good 
lumbia Bank Morgan, Wis., 224 


883. Liability bank for cashier’s act. 


bank will held liable depositor 
where its cashier agrees loan the de- 
positor’s funds and invests them worth- 
less securities, especially where the funds 
are invested note owned the bank 
and indorsed the bank without recourse. 
Farmers Merchants Bank Wisdom, 

250. 


The fact that person makes loan 
the recommendation bank and 
that the borrower uses the money pay 
his indebtedness the bank, will not make 
the bank liable the lender, upon the in- 
solvency the borrower, unless the cash- 
representations the borrower’s 
credit are put writing. Boyd Farm- 
ers’ Bank, Mo., Rep. (2d) 
432. 


Where bonds, entrusted bank for 
safe-keeping are embezzled the cashier, 
whom practically the entire business 
the bank transacted, the bank will 
liable the owner the bonds. Steven- 
son Columbia Bank, Wis., 221 


Where bank by-law provides that of- 
ficers and directors shall not entitled 
receive compensation for any services un- 
less such compensation favorably voted 
upon the board, officer director 
will not entitled compensation, even 
for services outside his regular duties 
without favorable board action. Enders 
Northwestern Trust Company, Ore., 268 
Pac. Rep. 49. 89. 
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§905. Action against directors for mis- 
management. 

The directors were held personally liable 
where the bank failed re- 
sult fraudulent acts the vice president, 
they permitted run the bank, and 
appeared that the directors neglected 
hold attend monthly meetings, cause 
the affairs the bank periodically 
examined and audited, cause the loans 
the bank passed upon 
discount committee, and bond the 
vice president. Gamble Brown, Fed. 
Rep. (2d) 366. 165. 


Stockholders failed bank cannot 
bring suit against the officers and directors 
recover damages for mismanagement un- 
less appears that the bank, its re- 
ceiver, refuses sue; and then the action 
brought the right the bank 
for the benefit all stockholders, deposi- 
tors, ereditors, ete. Gary Matthews, 


OVERDRAFTS 


§921. obligation permit overdraft. 

The fact that bank receives from 
depositor notes under agreement recit- 
ing that the notes are guarantee the 
bank against loss the depositor’s over- 
drafts does not obligate the bank permit 
overdraft. Dolan Danbury State 
Bank, Ia., 223 Rep. 400. 


Several checks presented once. 
Where number checks are presented 
the drawee bank the same time 
through the clearing house and the bank’s 
funds are insufficient pay all, should 
not pay any the checks. Louisville 
Co. Federal Reserve Bank, Tenn., 


§952. Criminal liability under various 
state statutes. 

The New York Bad Check Law does not 
apply the treasurer corporation who 
signs check the name the corpora- 
tion against insufficient funds. 
Fleishman, 232 Supp. 187. 
252. 


PAYEE 


§978. Construction instrument 
payee. 

check payable the order “Star” 
payable bearer under the Uni- 
form Negotiable Instruments which 
provides that instrument payable 
bearer “when the name the payee does 
not purport the name any person.” 
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Star Wholesale Grocery Co. Division 
State Bank, Appellate Court Illinois 
106. 


Instrument payable the order 
estate. 

tian Hansen Estate” payable bearer 


under the Uniform Negotiable 


struments Act which provides that in- 
strument payable bearer “when the 
name the payee does not purport 
the name any person.” Hansen North- 
western Nat. Bank, Minn., 221 Rep. 


PAYMENT 


Payment general. 

The plaintiff drew draft the de- 
fendant, attached bill lading and 
forwarded through bank Sioux Falls 
for collection, with instructions not de- 
liver the bill until the draft was paid. 
was sent this particular bank the re- 
quest the defendant. defendant 
paid the draft with check the bank 
the bank failed the same day without 
having remitted. was held that the bank 
was the plaintiff’s agent and that the plain- 
tiff would have bear the loss. Marland 


Refining Co. Penn Soo Oil Co., 


verbal agreement between the parties 
note, payable money, the effect 
that the note may paid merchandise 
merall Covington Bros., Okla., 280 Pae. 


§.985. Payment before maturity with- 
out taking instrument. 

Where the maker note makes 

partial payment the payee before ma- 


turity ean held liable for the full 


amount the note one who purchases 
for value before maturity and without 
notice the payment. Lawson, 
Okla., 278 Pac. Rep. 645. 693. 


997. Payment checks. 

bank which sent direct the drawee 
bank. The latter charged against the 
drawer’s account, stamped paid and is- 
sued its draft payment. Before this 
draft could the bank which 
the was drawn failed. was held 
that the check had been paid and that the 
debt for which was given had been paid. 
Friends Need Society Peterson, Tex., 
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Where the payee check deposits 
his the drawee bank, will 
not thereafter permitted recover 
the check action against the drawer 
even though the bank was insolvent the 
time and failed shortly thereafter. Boat- 


right Rankin, C., 148 Rep. 214. 


The payee check, which the drawer 
had forgotten sign, deposited his 
bank. The bank discovered the omission 
and forwarded the check the drawee bank 
requesting the latter secure the drawer’s 
signature and remit. The signature was 
obtained but the drawee retained the check 
two days, without charging against the 
drawer’s account remitting, when the 
drawee failed. was held that the check 
had not been paid and that the drawer was 
still liable the payee. Davison Allen, 
Idaho, 276 Pac. Rep. 43. 789. 


Effect “paid” stamp. 

drawee bank, upon presentment 
check for payment, stamped the check 
the word “Paid,” charged the amount 
the account the drawer, and issued 
draft another bank the collecting 
bank. This draft was not paid because 
the insolvency the bank which issued it. 
was held that the check had not been 
paid; that the debt for which had been 
given was still unsatisfied; and that the 
drawer the check was liable the payee 
for the amount the check. Moore 
Dawson Highway Engineering Const. Co., 


1013. Checks signed agent. 

Where bank has actual constructive 
notice that the by-laws cor- 
poration require checks signed the 
treasurer and countersigned the presi- 
dent, will liable for the amounts 
checks which pays not bearing the coun- 
tersignature the president. Damascus 
Mfg. Co. Union Trust Co., Ohio, 164 


1016. Bank’s liability for refusing de- 


positor’s Check. 

bank cannot apply partner’s indi- 
vidual deposit the satisfaction firm 
note. bank does and then refuses 
honor checks drawn the partner 
will liable him damages. Galloway 
Vivian State Bank, La., 123 So. Rep. 


savings depositor arranged with bank 
draw checks against the savings account 
pay hospital bills for his son. was 
held that the bank was not liable dam- 
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ages for subsequently refusing pay the 
depositor’s checks, which were not drawn 
against the savings department and were 
not payable the hospital the son. 
Bradshaw National Bank, C., 145 


1026. Check payment. 


Where the holder check takes 
draft from the drawee bank instead 
collecting the check cash and the drawee 
bank fails before the draft can collected, 
the will regarded having been 
paid. McAloon Colo., 271 


bank draft cashier’s check, which 
sent payment note and which 
remains uncollected result the fail- 
ure the issuing bank, does not consti- 
tute payment the note, even though the 
eashier’s check draft was sent the 
request the holder the note. Advance- 
Rumely Thresher Co., Hess, Mont., 
279 Pac. Rep. 236. 832. 

Check 
merely. 


Where statute requires taxes paid 
money only the delivery check 
county treasurer does not constitute the 
payment taxes even though payment 
refused because delay presentment 
until after the bank’s failure. Morgan 
Gilbert, Ia., 223 Rep. 483. 
398. 


conditional payment 


check. 


Where debt paid check and the 
payee delays making presentment, the 
drawee bank failing the meantime, the 
check will regarded paid and the debt 
discharged. Martin Lumber Co. 
Rice, Okla., 276 Pac. Rep. 733. 
518. 


PRESENTMENT FOR PAYMENT 


The payee check deposited the 
drawee bank. Within one hour and before 
the check was charged the drawer’s ac- 
count credited the payee’s account the 
bank closed its doors. was held that the 
check had not been paid, that there was 
proper presentment and that the drawer 
remained liable the payee. Herman 
Cohen, Ala., 119 So. Rep. 
295. 


The payee check deposited and 
was forwarded direct the drawee bank. 
The drawee bank failed without remitting. 
was held that was negligence for- 
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ward the check this manner and that the 
drawer the check was discharged from 
liability. Forgan Allen Bros., Ia., 224 


for certification. 
Presentment check the bank for 
certification and refusal the bank 
certify are not sufficient charge the 
drawer with liability. Wachtel Rosen, 


§1070. Time presentment checks. 


Where bidder for municipal bonds, 
subject approval legality the 
bidder’s counsel, delivered cashier’s check 
the city deposit against its bid and 
the issuing bank failed while the legality 
the bonds was being investigated, 
was held that the loss should borne 
the bidder and not the city. National 
City Company Mayor, Ga., 144 Rep. 


check received 11.45 m., 


the holder the following day, 
and presented the drawee bank 9.30 
the following morning was presented 
sufficient time charge the drawer with 
liability where payment the check was 
refused because the failure the drawee 
bank the morning presentment. Geo. 
McFadden Bros. Agency Keesee, Ark., 


The drawer check not discharged 
from liability the payee because ap- 
pears that the check was received the 
collecting bank the morning mail and 
that bank did not present the drawee 
bank until o’clock the afternoon; 
because the bank presented 
number other checks along with the one 
question and further appears that the 
drawee had its vault enough cash pay 
the one check but not enough pay all 
them; because the check was forwarded 
the bank which the payee deposited 
cireuitous route, further appear- 
ing that this was keeping with the ordi- 
nary course business the locality. 
Intyre Live Stock Shipping Mo., 
186. 


check. 


The drawer check delivered the 
payee and told him that his deposit was 
then insufficient, but that would deposit 
funds right away. made deposit 
three days later but the payee held the 
for days and the bank failed 
the meantime. was held that the drawer 
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was discharged. Ostrander Sauer, 


PROTEST 


Protest necessary only draw- 
ers indorsers foreign bills 
exchange. 

Formal protest check for the pur- 
pose charging indorser with liability 
necessary only where the check drawn 
one state and payable another, that 
where the check foreign bill 
exchange.” Soto Co. Se- 
bastian, La., 121 So. Rep. 664. 
487. 


1092. 


SAVINGS BANKS 


Savings bank not liable paying 
wrong 

positor paying forged draft the de- 
positor’s account unless failed use ordi- 
nary care making the payment. Daivish 
Farmers’ Mechanics’ Savings Bank, 


STATUTE LIMITATIONS 


forged instrument. 


The California statute requiring ac- 
tion against bank for paying “forged 
raised check” commenced within 
one year after the canceled check re- 
turned the depositor the bank does 
not apply check bearing forged in- 
dorsement. Atwell Mercantile Trust Co., 


1121. 


“forged raised check” brought 
within one year does not include checks 
bearing forged indorsements. Merchants’ 
Nat. Bank Continental Nat. Bank, Calif., 


action bank recover the 
money which has paid out certifi- 
deposit, bearing forgery the 
payee’s indorsement, barred the Mas- 
sachusetts six year statute limitations, 
where there evidence fraud the 
part the person bank receiving the 
money. State Nat. Bank Lynn Bea- 
con Trust Co., Mass., 166 Rep. 837. 


STOCK AND STOCKHOLDERS 


bank declared cent. stock 
dividend and enacted by-law providing 
that any person acquiring any the stock 
inheritanceor gift effective death 
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Where the payee check deposits 
his the drawee bank, will 
not thereafter permitted recover 
the check action against the drawer 
even though the bank was insolvent the 
time and failed shortly thereafter. Boat- 
right Rankin, C., 148 Rep. 214. 


The payee check, which the drawer 
had forgotten sign, deposited his 
bank. The bank discovered the omission 
and forwarded the check the drawee bank 
requesting the latter secure the drawer’s 
signature and remit. The signature was 
obtained but the drawee retained the check 
two days, without charging against the 
drawer’s account remitting, when the 
drawee failed. was held that the check 
had not been paid and that the drawer was 
still liable the payee. Davison Allen, 
Idaho, 276 Pac. Rep. 43. 789. 


1002. Effect stamp. 

drawee bank, upon presentment 
check for payment, stamped the check 
the word “Paid,” charged the amount 
the account the drawer, and issued 
draft another bank the collecting 
bank. This draft was not paid because 
the insolvency the bank which issued it. 
was held that the check had not been 
paid; that the debt for which had been 
given was still unsatisfied; and that the 
drawer the check was liable the payee 
for the amount the check. Moore 
Dawson Highway Engineering Const. Co., 


1013. Checks signed agent. 


Where bank has actual 
notice that the by-laws depositor cor- 
poration require checks signed the 
treasurer and countersigned the presi- 
dent, will liable for the amounts 
checks which pays not bearing the coun- 
tersignature the president. Damascus 
Mfg. Co. Union Trust Co., Ohio, 164 


Bank’s liability for refusing de- 
positor’s Check. 

bank cannot apply partner’s indi- 
vidual deposit the satisfaction firm 
note. bank does and then refuses 
honor checks drawn the partner 
will liable him damages. Galloway 
Vivian State Bank, La., 123 So. Rep. 


savings depositor arranged with bank 
draw checks against the savings account 
pay hospital bills for his son. was 


held that the bank was not liable dam- 
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for subsequently refusing pay the 


depositor’s checks, which were not drawn 
against the savings department and were 
not payable the hospital the son. 
Bradshaw National Bank, C., 145 


1026. Check payment. 

Where the holder check takes 
draft from the drawee bank instead 
collecting the check cash and the drawee 
bank fails before the draft can collected, 
the will regarded having been 
paid. Ericson, Colo., 271 


bank draft check, which 
sent payment note and which 
remains uncollected result the fail- 
ure the issuing bank, does not consti- 
tute payment the note, even though the 
check draft was sent the 
request the holder the note. Advance- 
Rumely Thresher Co., Hess, Mont., 
279 Pac. Rep. 236. 832. 


merely. 


Where statute requires taxes paid 
money only the delivery check 
treasurer does not constitute the 
payment taxes even though payment 
refused because delay presentment 
until after the bank’s failure. Morgan 
Gilbert, Ia., 223 Rep. 483. 
398. 


1027. conditional payment 


1028. Effect negligence collecting 


check. 

Where debt paid check and the 
payee delays making presentment, the 
drawee bank failing the meantime, the 
check will regarded paid and the debt 
discharged. Martin Lumber Co. 
Rice, Okla., 276 Pac. Rep. 733. 
518. 


PRESENTMENT FOR PAYMENT 


The payee check deposited the 
drawee bank. Within one hour and before 
the check was charged the drawer’s ac- 
count the payee’s account the 
bank its doors. was held that the 
check had not been paid, that there was 
proper presentment and that the drawer 
remained liable the payee. Herman 
Cohen, Ala., 119 So. Rep. 
295. 


The payee check deposited and 
was forwarded direct the drawee bank. 
The drawee bank failed without remitting. 
was held that was negligence for- 
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ward the check this manner and that the 
drawer the check was discharged from 
liability. Forgan Allen Bros., Ia., 224 


1062.—Demand for certification. 
Presentment check the bank for 
certification and refusal the bank 
certify are not sufficient charge the 
drawer with liability. Wachtel Rosen, 


§1070. Time presentment checks. 


Where bidder for municipal bonds, 
subject approval legality the 
bidder’s counsel, delivered cashier’s check 
the city deposit against its bid and 
the issuing bank failed while the legality 
the bonds was being investigated, 
was held that the loss should borne 
the bidder and not the city. National 
City Company Mayor, Ga., 144 Rep. 


check received 11.45 m., 


the holder the following day, 
and presented the drawee bank 9.30 
the following morning was presented 
sufficient time charge the drawer with 
liability where payment the check was 
refused because the failure the drawee 
bank the morning presentment. Geo. 
McFadden Bros. Agency Keesee, Ark., 


The drawer check not discharged 
from liability the payee because ap- 
pears that the check was received the 
collecting bank the morning mail and 
that bank did not present the drawee 
bank until o’clock the afternoon; 
because the bank presented 
number other checks along with the one 
question and further appears that the 
drawee had its vault enough cash pay 
the one check but not enough pay all 
them; because the check was forwarded 
the bank which the payee deposited 
ing that this was keeping with the ordi- 
nary course business the locality. 
Intyre Live Stock Shipping Mo., 
186. 


1081. 


Effect delay presentment 
check. 

The drawer check delivered the 
payee and told him that his deposit was 
then insufficient, but that would deposit 


funds right away. made deposit 
three days later but the payee held the 
check for days and the bank failed 
the meantime. was held that the drawer 
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was discharged. Ostrander Sauer, 


PROTEST 


Protest necessary only draw- 
ers indorsers foreign bills 
exchange. 

Formal protest check for the pur- 
pose charging indorser with liability 
necessary only where the check drawn 
one state and payable another, that 
where the check foreign bill 
exchange.” Soto Mercantile Co. Se- 
bastian, La., 121 So. Rep. 664. 


1092. 


SAVINGS BANKS 


Savings bank not liable paying 
wrong 

positor paying forged draft the de- 
positor’s account unless failed use ordi- 
nary care making the payment. Daivish 
Farmers’ Mechanics’ Savings Bank, 
779. 


1121. 


STATUTE LIMITATIONS 


forged instrument. 

The California statute requiring ac- 
tion against bank for paying “forged 
raised check” commenced within 
one year after the canceled check re- 
turned the depositor the bank does 
not apply check bearing forged in- 
dorsement. Atwell Mercantile Trust Co., 


“forged raised check” brought 
within one year does not include checks 
bearing forged indorsements. Merchants’ 
Nat. Bank Continental Nat. Bank, Calif., 


action bank recover the 
money which has paid out certifi- 
eate deposit, bearing forgery the 
payee’s indorsement, barred the Mas- 
sachusetts six year statute limitations, 
where there evidence fraud the 
part the person bank receiving the 
money. State Nat. Bank Lynn Bea- 
con Trust Co., Mass., 166 Rep. 837. 


STOCK AND STOCKHOLDERS 


Transfer and sale stock. 

bank declared 100 per cent. stock 
dividend and enacted by-law providing 
that any person acquiring any the stock 
inheritanceor gift effective death 
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should give day option the stock 
the board directors. was held that 
the by-law was valid. Searles Bar Har- 
bor Banking Trust Co., Me., 145 Atl. Rep. 


Upon the death trust company stock- 
holder, his executrix may compel the com- 
pany transfer the shares her her 
official capacity, though the stockholder 
indebted the bank; the company may, 
however, refuse consent transfer 
the stock the executrix. Star- 
buck’s Executrix, Y., 167 Rep. 


bank president purchased shares 
the bank’s stock with knowledge that its 
value would enhanced contemplated 
merger. was held that the stockholder 
could not, upon finding out about the 
merger, have the sale set aside. Connolly 
Shannon, J., 147 Atl. Rep. 234. 
903. 


1173. Dividends. 


Section 17-a the New York Personal 
Property Law declares that unless other- 
wise provided will, other instru- 
ment, creating trust, “which shall here- 
after executed,” any dividend payable 
the stock corporation shall re- 
garded principal and not income the 
trust. This statute not retroactive and 
does not apply trusts created prior 
May 17, 1926, the date which the statute 
went into effect. Lawton’s Will, 


Where shares stock are left trust 
pay the income successive life tenants 
beneficiaries, there presumption that 
extraordinary stock dividend pay- 
able the party entitled the time 
receive the income. 
however, must yield proof adverse 
facts. Graham’s Estate, Pa., 146 
Atl. Rep. 111. 774. 

stockholders creditors. 

The California Bank Act, which permits 
the state superintendent banks assess 
the stockholders insolvent bank 
unlimited amount for the purpose 
paying the creditors the bank, uncon- 
stitutional. Wood Hamaguchi, Calif., 
277 Pac. Rep. 113. 744. 


bank stockholder subject the 
statutory double liability the failure 
the bank even though took the stock 
the request representative the state 
banking department, who induced him 
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accept the stock and become director for 
the purpose composing the differences 
between two factions 
thereby giving the neople the commun- 
ity confidence the bank. Dempster 
Atwood, Nebr., 225 Rep. 683. 
894. 


transfer not recorded. 


The real owner bank stock liable 
the failure the bank, even though the 
transfer was not recorded the books 
the bank. Wright Keene, Mont., 268 
Pac. Rep. 545. 119. 


Where stockholder bank, individu- 
ally liable under the charter, transfers his 
stock but fails have the transfer entered 
the books the bank give written 
notice the transfer the bank, pro- 
vided the Banking Act, not ex- 
empt from liability upon the insolvency 
the bank. Longino Bennett, Ga., 146 


The owner: shares stock bank 
sold them the cashier the bank and, 
about one year later, the bank failed. 
was held that the original owner the 
stock was not subject the statutory 
stockholders’ liability, even though the 
neglected transfer the shares 
stock the books the bank. Darden 
Coward, C., 147 Rep. 671. 
521. 


1197.—Stock purchased misrepresenta- 
tion. 


One who owns stock national bank, 
the time its failure, liable for 
assessment equal the par value the 
stock, even though was persuaded 
the stock misrepresentations 
made officers the bank the 
stock’s value. Anderson Cronkleton, 
Fed. Rep. (2d) 170. 741. 


One who, good faith, transfers na- 
tional bank stock himself trustee for 
his children will not subject the 
statutory stockholders’ liability the fail- 
ure the bank. Darragh, 
Fed. Rep. (2d) 906. 557. 


STOPPING PAYMENT 


check. 

Where the payee cashier’s checks loses 
them dice game and the winner trans- 
fers them holder due for 
value the latter will not allowed en- 
them against the issuing bank. The 
payee has the right stop payment the 


cashier’s 
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checks. Manufacturers’ Bank 
Twelfth Street Bank, Mo., 
Rep. (2d) 104. 593. 
1213. Liability bank paying stopped 
check, 

Articles effect protective rules 
264, 750. 


bank may protect itself stipula- 
tion stop payment order from liability 
paying stopped check through error. 
Cohen State Bank, Pa. Super. Ct. 


bank protected paying stopped 
stipulation the stop order 
reading: you pay this check 
through inadvertency, oversight, ex- 
pressly understood that you will way 
held responsible. Gaita Windsor 
657, 689, 


Right bank recover money 
paid stopped check. 

bank pays check after payment 
has been stopped liable the de- 
positor for the amount and will not per- 
mitted collect from the person bank 
whom payment was made. Huffman 
Farmers’ Nat. Bank, Tex., Rep. 


SUNDAYS AND HOLIDAYS 


Saturday afternoon transactions. 


Statute 327 L.) regulating Sat- 
urday afternoon banking 


TAXATION 
Disclosure bank balance, see 328. 


Tax exempt securities. 


One who good faith purchases tax- 
exempt government bonds with 
drawn taxable bank account shortly 
before the day for listing personal property 
for county taxation and sells the bonds 
shortly thereafter, depositing the proceeds 
the same bank, not liable for the 
tax. 
Nash County, C., 146 Rep. 861. 


United States securities. 

The Massachusetts Statute, Laws 
1923, 424, imposing annual tax 
ness” measured the income each cor- 


Wachovia Bank Trust Co. 
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far applies income received tax 
exempt national, state, and municipal ob- 
Macallen Co. Commonwealth 
Mass., Sup. Ct. Rep. 432. 
823, 


Taxation national banks. 


The Act Congress, July 1902, im- 
posing tax the gross earnings na- 
tional banks the District Columbia 
does not apply interest government 
bonds and other evidences public debt. 
District Columbia Riggs National 
Bank, Fed. Rep. (2d) 873. 
633. 


Inheritance tax life insurance policies. 


Proceeds life insurance policies, which 
constitute the subject life insurance 
trust, are not subject inheritance tax 
under section 220 the New York Tax 
Law even though the trust agreement pro- 
vides that may altered revoked 
the donor. Matter Adolf Haedrich, 
Surrogate’s Court, September 14, 1929. 


TELEPHONE AND TELEGRAPH 


Mistake transmission money. 


Where telegraph company makes mis- 
take the transmission money 
bank, and result such error check 
drawn the sender the message dis- 
honored, the company will liable the 
sender for any expense which put 
thereby and for all damages which might 
reasonably have been contemplated 
result the mistake. Lynch Western 
Union Telegraph Co., Mo., Rep. 


TENDER 


note payable named city not 
payable “at special within the 
meaning the statute declaring that abil- 
ity and willingness pay instrument 
payable special place are equivalent 
tender payment. Parker Mazur, 


TRADE ACCEPTANCES 
1275. Negotiability. 


The negotiability trade acceptance 
not affected the following clause: 
“The obligation the acceptor arises out 
the purchase goods from the drawer.” 
American Exchange Nat. Bank Steeley, 
92. 


xxiv THE BANKING 


trade acceptance not made non- 
negotiable the clause “the obligation 
the hereof arises out the pur- 
chase goods from the drawer.” Mer- 
Protective Bureau Specht, D., 


The negotiability trade acceptance 
not destroyed provision that “ob- 
ligation the acceptor hereof arises out 
the purchase goods from the 
Arrington Protective Bureau, 


TRANSFER WITHOUT INDORSEMENT 


Effect transfer without indorse- 
ment. 

note, payable order, which trans- 
ferred without indorsement open de- 
fenses the hands the transferee. Ben- 
nett Stewart, Okla., 268 Pac. Rep. 286. 


USURY 


1286. What constitutes usury. 


Section 2845, Comp. St. Nebraska, 
1922, makes unlawful for any person, 
firm, partnership corporation engage 


the business making loans pur- 
chasing making loans salaries 
wage earnings greater rate than 
per cent. per annum. State rel. Spill- 
man Central Purchasing Co., Neb., 225 


statute prohibiting the payment 
banks more than four per cent. interest 
per annum deposits and making 
violation bank officer misdemeanor 
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1287. Transaction held not usurious. 


Where person borrows money from 
bank for the purpose paying usurious 
notes, the transaction not tainted with 
usury even though the bank had knowledge 
the purpose for which the money was 
being borrowed. Bank Com- 
merce, Ky., Rep. (2d) 1098. 


1300. Usury defense between original 
parties. 

attorney who inserts interest 
clause note signed him maker, 
for the purpose making the note usuri- 
ous, without the payee’s knowledge, will 
not, when sued the note, allowed 
interpose the defense usury. 
Lindhorst, Colo., 276 Pac. Rep. 678. 
495. 


1310. Conflict laws. 

Usurious interest which paid na- 
tional bank cannot recovered from the 
bank under state statute. Cohen 
Welden National Bank, Vt., 146 Atl. Rep. 


WILLS 


1325. Signature and execution. 


will drawn printed form con- 
sisted one long sheet folded once the 
manner that generally folded. 
The place for the signature and the at- 
testation clause were printed the foot 
the first page. was signed that place 
the testator and witnesses, but num- 
ber the clauses the will were written 
the second page. was held that the 
will was void because not signed the end 
required the New York statute. 
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Lee’s Administrator, 
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State Pielsticker 

State rel. Missouri Abstract Guar- 
anty Co. Globe Indemnity Co. ... 

State rel Spillman Central Pur- 

rel. Spillman Farmers’ 
State Bank 

State rel. 
State Bank 

State Nat. Bank Beacon Trust Co. 861 

Stern President and Directors 
Manhattan Co. 

Stevenson Columbia Bank Lodi 335 

Stone Wachovia Bank Trust Co. 

Stults Gordon 930 

Sullivan Merchants’ National Bank 367 

Summerall Covington Bros. 


Spillman Nebraska 


Townsend Adams 
Tramblay Hyde Park State Bank 906 


LAW JOURNAL 


Trust Co. Norfolk Snyder 
Twiggs County Bank McCallum ... 


Ultra Mares Corporation Touche 493 


Chase Co. Norfolk National 
Bank Commerce 

Wachovia Bank Trust Co. 
County 

Wachtel Rosen 

Weiler Sons Haskell Nat. Bank 

Wells Indianapolis Co. ........... 

Trust Co. American Surety 

Western Union Telegraph Co. Kidd 

Wheeler Motor Sales Co. Guerguin 

White-Dulany Co. Craigmont State 
Bank 

Winkler Veigel 

Wood Hamaguchi 

Worcester County National Bank, 
parte 

Wright Keene 


Nash 


Yanowe Co., Ine., American Ex- 
change Irving Trust Co. .......... 547 


iz 
14 1 
631 
173 
590 
207 
474 
116 
333 
213 
664 
934 
401 
744 
424 
119 


{ 
| 
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INS 
Backfile 


Name AGRICULTURAL ECONOMICS RESEARCH 
vol. (1964) 

Bill 

Material 


PRODUCTION INSTRUCTIONS 
Original Material 
Overall Size 
Type Size Top Bottom 


FORMAT: Type Across Film 
Type Parallel Film 
Two Pages Per Frame 
One Page Per Frame 
CAN MATERIAL CUT? 


XEROX 


Paper Type Red. Ratio 17:1 


Suggested 

Paper Size Voltage 
Actual 

Paper Size Filter 
Sugg. 

Enl. Ratio Roll No. 


Actual 
Enl. Ratio 


Exposures 


FOLD| Camera No. 
LIBRARY BINDING STAPLE TRIM 
PRODUCTION FOLLOW-UP 
Out Operator 
CAMERA 
GRADING 
PRINT 


SPECIAL INSTRUCTIONS: 


1-16 (1949-1964) 


Send 


Store 
Destroy 


NEGATIVE 


NEG. 


PERFECT. 

LIBRARY. 

STAPLED. 

CUT ONLY. 


Date Shipped. 


CUTTING 


WORK ORDER 


Date 
Order 6-11-70 
34547 
Purch. Order No. 
Ship To: How 


Due 


Store 
Destroy 


BILLING INSTRUCTIONS 


Exp 
—Per Image PAPER Sq. Ft. 

TOTAL 


